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Public Union “UKRAINIAN WIND ENERGY 
ASSO CIATION” (UWEA) is a non-profit organisa-
tion aimed at promoting wind energy technologies 
and ensuring wind energy industry’s interests on 
the national and international levels. 

The UWEA brings together wind power project 
developers, wind power equipment manufacturers 
and suppliers, utilities, construction companies, 
scien tists and researchers, lawyers, NGOs, consum-
ers and others involved in the wind industry – one of 
the world’s fastest growing energy industries. 

SAYENKO KHARENKO enjoys global reputation as 
a leading Ukrainian law firm with an international-
ly oriented full-service practice. Currently Sayenko 
Kharenko is one of the largest law firms in Ukraine. 
The firm specialises in complex cross-border and 
local transactions and enjoys a reputation for de-
livering sophisticated legal solutions in all areas of 
law, including: 

• Antitrust/Competition  
• Banking and Finance  
• Bankruptcy and Debt Restructuring  
• Capital Markets  
• Corporate and M&A  
• Corporate Security  
• Criminal Defense  
• Government Relations (GR)
• International Arbitration  
• International Trade  
• Labor and Compliance  
• Litigation  
• Privacy and Data Protection  
• Private Wealth Management  
• Real Estate  
• Tax  

The Ukrainian Wind Energy Association cooper-
ates with various national, regional and local au-
thorities. The UWEA contributes greatly to informa-
tion and experience exchange with all stakeholders. 

The UWEA is a member of the World Wind Ener-
gy Association and the European association Wind-
Europe.

Sayenko Kharenko has introduced multiple 
new products in Ukraine and has contributed sig-
nificantly to the development of multiple markets 
and industries. The firm’s clients especially value 
its practical and innovative approach and its ability 
to comprehend their needs and help achieve their 
strategic and business goals. 

This has helped Sayenko Kharenko become the 
preferred legal counsel for largest multinational 
corporations, banks and other financial institutions, 
Fortune 500 companies, industrial groups, interna-
tional public organisations, and individual business 
owners. 
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AIES Aggregate Initial Energy Suppliers
ATO Anti-Terrorist Operation in Ukraine

BioPP Biomass Power Plant
CC Complexity Category

CHP Combined Heat and Power
CMU Cabinet of Ministers of Ukraine

EIA Environmental Impact Assessment
ENTSO-E European Network of Transmission 

System Operators for Electricity
ESCO Energy Service Company 

HPP Hydro Power Plant 
IRENA International Renewable Energy Agency 

MP Member of Parliament
NEC National Energy Company 

NEURC National Energy and Utilities Regulatory 
Commission of Ukraine

NGO Non Governmental Organisation 

NPP Nuclear Power Plant 
PPA Power Purchase Agreement
PSH Pumped Storage Hydroelectric Power Plant 

PU Public Union

PV Photovoltaic 
RE Renewable Energy 

RES Renewable Energy Source
SAEE State Agency on Energy Efficiency 

and Energy Saving of Ukraine
SE State Enterprise  

SHPP Small Hydro Power Plant
SPP Solar Power Plant
toe tonne of oil equivalent
TPP Thermal Power Plant

WWEA World Wind Energy Association
WPP Wind Power Plant

ACRONYMS 
AND ABBREVIATIONS 
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LAW OF UKRAINE 
“ON THE ELECTRICITY MARKET”

On 13 April 2017, the Verkhovna Rada of Ukraine 
passed the Law of Ukraine “On the electricity mar-
ket” (the “Electricity law”), which was published on 
10 June 2017. 

The Electricity Law implements provisions of the 
EU Third Energy Package in Ukraine and establishes 
a transition period for implementing the market seg-
ments that are new for the Ukrainian energy indus-
try, in particular: bilateral agreements, day-ahead, 
intraday, balancing, and support service markets.

Considering its final and transition period provi-
sions, the Electricity Law is expected to take effect by 
stages, in particular as follows:

11 June 2017 – the Electricity Law took effect, 
save for some provisions.

10 December 2017 (6 months after the date of 
publication) – provisions addressing the selection 
of a transmission system operator, its certification, 
and eligibility criteria for an independent transmis-
sion system operator, took effect. An eligible trans-
mission system operator is a legal entity that owns 
a transmission system, is not a participant of a ver-
tically integrated business entity, and is active in 
the business that does not depend on the electrici-
ty generation, distribution and supply or electricity 
trading.

The transmission system operator certification 
procedure was approved by Resolution No 1016 of 
the National Energy and Utilities Regulatory Com-
mission dated 10 August 2017 and provides that the 
NEURC is competent to make a decision on certifi-
cation or denial in certification of the transmission 
system operator, subject to the opinion of the Energy 
Community Secretariat. Until the certified transmis-
sion system operator takes up its duties, they are 
performed by State Enterprise “NEC “Ukrenergo” in 
accordance with the Electricity Law.

10 March 2018 (9 months after the date of pub-
lication) – provisions of the Electricity Law that reg-
ulate connection of the energy facilities to electric 
networks will take effect. The Electricity Law pro-
vides that a distribution system operator will offer 
both standard and non-standard ‘turn-key’ connec-
tion services under the respective network-connec-
tion service agreements.

10 June 2018 (12 months after the date of publi-
cation) – provisions of the Electricity Law with regard 
to a universal service provider will take effect. Uni-
versal service means supplying electricity to house-
holds and small private businesses and is a guaran-
tee of providing any consumer with a proper-quality 
energy across Ukraine. Within a definite territory only 
one universal service provider may operate. A uni-
versal service provider is determined by the decision 
of the Cabinet of Ministers of Ukraine based on the 
results of competition.

A universal service provider is under an obliga-
tion, inter alia, to buy solar-generated electricity and/
or wind energy generated by the households’ ener-
gy facilities (power generating facilities) with the in-
stalled capacity of 30kW or less at a green tariff in 
the volume that does not exceed such households’ 
monthly energy consumption. In addition, the univer-
sal service provider will offer a service enabling the 
transmission operator to increase the percentage of 
electricity generated from alternative sources.

Also, provisions of the Electricity Law address-
ing the last-resort provider will take effect. The 
last-resort provider’s obligation is to provide energy 
to consumers where energy supplier is not in position 
to supply energy to them for whatever reasons. The 
last-resort provider is determined by the decision of 
the Cabinet of Ministers of Ukraine based on the re-
sults of competition for up to three years.

10 December 2018 (18 months after the date of 
publication) – provisions of the Electricity Law will 
take effect with regard to the selection and auton-
omy of a distribution system operator. A distribu-
tion system operator is prohibited from conducting 
the electricity generation and/or transmission and/
or supply business. The Electricity Law establishes 
the conditions allowing the distribution system op-
erator as a part of a vertically integrated business 
entity to be autonomous. Where the number of the 
connected consumers of the distribution system 
operator is 100 thousand or less and the month-
ly average energy distribution is 20 million kW per 
hour or less, the NEURC may by its decision release 
such operator from the above-mentioned require-
ments. A distribution system operator participating 
in a vertically integrated business entity is obligat-
ed to draft and implement the conformity/compli-
ance program.

2.1. SUMMARY OF RECENT 
LEGISLATIVE CHANGES
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1 July 2019 – a new electricity market will 
start its operations. This market will consist of the 
following segments: balancing, auxiliary service, day-
ahead, intraday, and bilateral agreements-based. It 
is understood that the balancing, day-ahead, intra-
day, and bilateral agreement markets will be imple-
mented concurrently.

Bilateral agreement market allows the gen-
erating companies, energy suppliers, transmission 
operators, distribution system operators, traders, 
guaranteed buyers and households sell and purchase 
electricity. The electricity market participants are 
free to choose the counterparties for the bilateral 
agreements, make such agreements in any form and 
on the terms and conditions agreed by the parties, 
subject to the limitations established by the Electric-
ity Law.

To operate on the day-ahead market or the in-
traday market, a market participant is required to 
have a standard-form participation agreement with 
a market operator. The market operator has no right 
to refuse to enter into a day-ahead or an intraday 
market participation agreement, where the market 
participant duly complies with all market-access re-
quirements. The prices on the day-ahead or intraday 
market are free (market) prices.

The Electricity Law introduced a unified balanc-
ing market, on which any transmission system op-
erator will purchase and sell electricity to balance a 
daily electricity demand/offer, and/or sell and pur-
chase electricity to adjust the imbalances (if any) of 
the electricity balance responsible parties. 

According to the Electricity Law, the cost of elec-
tricity that a company/household selling energy at 
a green tariff failed to supply because of acting in 
accordance with the distribution system operator’s 
instructions to reduce the load will be reimbursed to 
such company/household, save when the distribution 
system operator gave such instructions because of 
the limitations imposed within the entire system due 
to force majeure.

The Electricity Law introduces the support ser-
vice market enabling the purchase/delivery of sup-
port services to regulate the frequency and active 
capacity within the Ukrainian UES, to maintain the 
energy reliability and quality parameters within the 
Ukrainian UES, and other services set out by the 
market rules; for example to provide for the frequen-
cy and active capacity management, to maintain ca-
pacity and energy balance within the Ukrainian UES, 
and to maintain energy reliability and quality param-
eters within the Ukrainian UES.

The Electricity Law allows for trading on the 
electricity market, which means that the respective 
business entities (traders) may resell electricity. Trad-
ers will purchase and sell electricity under bilateral 
agreements and in the formal electricity market seg-
ments, save as under power supply agreements with 
households. 

All market players other than consumers, where 
they purchase electricity under power supply agree-
ments with households, will be liable for their elec-
tricity imbalances. The balance responsible parties 
will be financially liable for electricity imbalances to-
wards the transmission system operator.

To mitigate electricity imbalances, the mar-
ket participant is required either to become a bal-
ance responsible party or to delegate his obligations 
to another balance responsible party by joining a 
balancing group. Electricity suppliers are the parties 
responsible for their consumers’ balances.

To mitigate electricity imbalance means that a 
balance responsible party enters into a power pur-
chase and sale agreement with a transmission sys-
tem operator for the volume of electricity imbal-
ances and at the imbalance prices established in 
accordance with the market rules.

Any electricity generation licence issued prior to 
the effective date of the Electricity Law, will be valid 
until the date when the new electricity market starts 
its operations.

With effect from 10 June 2020 (36 months 
after the date of publication) – a distribution system 
operator will be prohibited from beneficiary holding 
or managing the shares (interests in the charter cap-
ital) in any business entity active in the electricity 
generation and/or supply (including to households) 
or transmission, while a business entity active in 
the electricity generation and/or supply (including to 
households) or transmission will be prohibited from 
beneficiary holding or managing shares (interests in 
the charter capital) in a distribution system operator.

The Electricity Law establishes the following 
framework for operations of the business entities 
producing energy from renewable energy sources 
(the “RES Producers”).

I. RES Producers may sell energy (1) under bilateral 
agreements on the day-ahead market, intraday 
market or balancing market at the prices created 
on such markets or (2) at a green tariff, including 
a mark-up (if applicable). A green tariff for pur-
chase of electricity from RES Producers is offered 
to the guaranteed purchaser during the entire life 
of such green tariff.

MARKET OVERVIEW: UKRAINIAN WIND POWER SECTOR 2017 28   



II. RES Producers may enter into power purchase 
and sale agreements with guaranteed purchas-
ers any time prior to the commencement and/or 
commissioning of the respective power project.

In case of non-commissioning of an energy 
facility or a stage of a power plant project (start-
up facility) within three years from the date of 
registration of the respective construction-work 
commencement declaration or obtaining of a 
construction work permit, the agreement be-
comes invalid.

A green tariff power purchase and sale agree-
ment will be in effect during the entire life of the 
green tariff.

III. RES Producers may form a balancing group of 
green tariff electricity producers, in which a guar-
anteed purchaser is a balance responsible party.

Where the RES Producer’s actual hourly elec-
tricity supplies differ from the scheduled hour-
ly electricity supplies to the producers that are 
members of a balancing green-tariff producers 
group, the costs of mitigation of the guaranteed 
purchaser’s electricity imbalance will be reim-
bursed in accordance with the regulations of the 
balancing green-tariff producers group and in the 
respective percentage. The costs of mitigation 
of imbalances to the guaranteed producer will 
be reimbursable by RES Producers that are au-
thorised to use green tariff and are members of 
the balancing green-tariff producers group with 
effect from 1 January 2021.

Until 31 December 2029, RES Producers (wind 
energy producers) will reimburse the guaranteed 
purchasers for energy imbalances where the ac-
tual hourly energy supplies differ from the sched-
uled hourly supplies by 20 per cent of more. If the 
share of energy generated from all RESs in the 
total of energy balance of Ukraine is 5 per cent or 
more, the reimbursable percentage will reduce to 
10 per cent. RES Producers whose facilities were 
commissioned before 11 June 2017 will not reim-
burse the imbalance costs until 2030.

IV. In the same manner as before, the amended Law 
of Ukraine “On renewable energy sources” fix-
es the green tariff rates subject to the time of 
commissioning of the electricity facilities or elec-
tricity project phases/start-up facilities, energy 
sources and installed capacity and establishes a 
5% or a 10% mark-up for the use of equipment of 
Ukrainian manufacturers.

The regulator establishes the legislative re-
quirements that will apply during the entire life of 
the green tariff to purchases of electricity from 
RES Producers at an established green tariff, in-
cluding the mark-up, and provisions prescribing 
to pay for the purchases of such electricity in full, 
during the established period and in the mone-
tary form.

Law of Ukraine “On amendments to certain 
Ukrainian laws and regulations with regard to 
improvement of urban development activities” 

On 10 June 2017, the Law of Ukraine “On amend-
ments to certain Ukrainian laws and regulations with 
regard to improvement of urban development activi-
ties” (the “Amendment law”) took effect. It amend-
ed a number of laws and regulations addressing the 
urban development. The Amendment Law provides 
a new approach to the classification of construction 
objects by their complexity and the classes of conse-
quences (criticality).

The Law classifies all facilities by the classes of 
consequences (criticality) in the following categories:
I. low level consequences – СС1 (which replaces 

complexity categories I and II).
СС1 does not cover the facilities (i) for which 

the potential consequences of default (condition in 
which the use of any facility or its part in accordance 
with the intended purpose is unfeasible) exceed the 
following numbers: for potential danger to safe-
ty and life of individuals permanently staying on 
the facility – 50 persons; for potential danger to 
safety and life of individuals staying on the facil-
ity from time to time – 100 persons; for material 
damage or losses suffered by the community be-
cause of terminated use of the facility or a loss 
of integrity – 2.500 minimum wages; (ii) cultural 
heritage objects of the national or regional signif-
icance, as determined in accordance with the Law 
of Ukraine “On protection of the cultural heritage”; 
(iii) new facilities that are constructed within pro-
tected zones of a cultural heritage object that has 
national or regional significance (the territory of a 
protected zone is equal to minimum two horizontal 
or two vertical dimensions of the cultural object); (iv) 
high-risk facilities, as identified according to the 
Law of Ukraine “On high-risk objects”; (v) four-
floor or higher residential buildings;

Table 2.1.1. Growth of percentage of reimbursable imbalance costs 
(for wind generators)

0

100

50

prior to
2021

10%
0%

20%

from
2021

from
2022

from
2023

from
2024

from
2025

from
2026

from
2027

from
2028

from
2029

from
2030

30%
40%

50%
60%

70%
80%

90%
100%

29   



II. medium level consequences – СС2 (which replac-
es complexity categories III and IV); 

III. high level consequences – СС3 (which replaces 
complexity category V): cultural heritage objects, 
as determined by the Law of Ukraine “On protec-
tion of cultural heritage”; high-risk facilities, as 
identified according to the Law of Ukraine “On 
high-risk objects”; residential, public or multiuse 
buildings of 100 meters or higher and/or that ex-
pose 400 or more persons permanently staying in 
them to the risk of injury or death.

The Amendment Law permits to commence con-
struction work on CC1 projects (low level consequenc-
es) where the land owner/user has filed a construc-
tion-work commencement notice to a respective 
architecture and construction authority, and on CC2 
(medium level consequences) or CC3 (high level con-
sequences) projects where the land owner/user has 
obtained a construction work permit.

To obtain the construction work permit the land 
owner/user files an application and supporting doc-
uments, including, inter alia, a copy of the document 
certifying the land ownership or the land use right; the 
project-specific design documents properly developed 
and approved in accordance with the established pro-
cedure; copies of documents of appointment of the 
persons responsible for construction work and per-
sons responsible for architectural and technical su-
pervision; details of the licence authorising to conduct 
construction work; results of environmental impact 
assessment (in the instances specified by law), etc.

Also, the Amendment Law increases the liabili-
ty for conduct of enablement and construction work 
without a construction-work commencement notice 
or a construction work permit, and regulates other 
procedural aspects.

Draft Law “On Amendments to the Law of 
Ukraine “On regulation of urban development 
activities” with regard to creating better in-
vestment opportunities in the sphere of gen-
eration of electricity from alternative energy 
sources”

On 19 December 2017, the Law of Ukraine “On 
amendments to the Law of Ukraine “On regulation 
of urban development activities” with regard to cre-
ating better investment opportunities in the sphere 
of generation of electricity from alternative energy 
sources” (the “Draft law”) was passed in its first 
reading. It was drafted by the Ukrainian State Agen-
cy on Energy Efficiency and Energy Saving with a 
view to resolve the problem of ineffective reserva-
tion of capacities required to connect the electricity 
facilities of the renewable energy producers to the 
electric network. 

The problem is that as of today many investors, 
who have received technical specification for con-
nection to electric networks, for various reasons do 
not complete the projects. “By now 4.2 GW of the 
total of 4.5 GW of capacities of the renewable en-
ergy facilities have been reserved for connection to 
the electric networks”, Sergiy Savchuk, Head of State 
Agency on Energy Efficiency and Energy Saving of 
Ukraine wrote on his Facebook page.

In particular, the Draft Law proposes to limit the 
effective term of technical specification for energy 
facilities producing renewable energy to three years 
from the date of issue.

Also, the Draft Law establishes that technical 
specification issued prior to the effective date of the 
Draft Law is valid for three years from the effective 
date of the Draft Law. 

It cannot be excluded that the Draft Law pro-
visions establishing the effective term of technical 
specification may be further adjusted in accordance 
with a RES-specific characteristics and demand for 
various RESs. The UWEA will initiate an increase of 
the effective term of the new technical specification 
from 3 years – as set out by the current Draft Law – 
to 5 years, since for the purposes of installing a WPP 
it is required to allow for the time for measurement 
of the wind potential power and for ornithological 
study. It is also proposed that “upon an extension 
of the effective term of technical specification to 5 
years, the technical specification issued 2 years be-
fore the effective date of the Law or earlier will be 
valid for 3 years from the effective date of the Draft 
Law.”

NEURC RESOLUTION “PROCEDURE FOR 
OPEN DISCUSSION OF DRAFT DECISIONS 
OF THE NATIONAL ENERGY AND UTILITIES 
REGULATORY COMMISSION”, NO 866, DATED 
30.06.2017

The Procedure for open discussion of draft deci-
sions of the National Energy and Utilities Regulatory 
Commission (the “Procedure”) establishes the mech-
anism of arranging for and holding of open discus-
sion of NEURC draft decisions, with a specific focus 
of the following key areas:
i. establishing of prices (tariffs); approval of invest-

ment programs and roadmaps (the “Block 1”);

ii. consideration of comments and proposals to the 
draft decisions that have signs of regulatory acts 
(the “Block 2”);

iii. draft NEURC budget for the respective year and 
other issues that are within the competence of 
NEURC and cover the business entities whose ac-
tivities are regulated by the state represented by 
the NEURC (the “licencees”).
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The purpose of open discussions of draft deci-
sions addressing the above-mentioned issues is to 
achieve the balance of interests and grant stock-
holders an unimpeded access to information.

Procedure for open discussion of NEURC 
draft decisions regarding Block 1 issues:

According to the Procedure, the issues of prices 
(tariffs/their changes), approval of investment pro-
grams/roadmaps and amendments to them may be 
submitted to the NEURC for consideration and open 
discussion by both the Licencees and the NEURC it-
self.

In general, the procedure for open discussion of 
draft NEURC decisions on Block 1 issues consists of 
the following stages:
i. Initiation of an open discussion; depending 

on the subject matter, there are two options 
to initiate an open discussion:
• The Licencee initiates an open discussion of 

the draft decision, in particular: (I) publishes a 
notice of open discussion and its subject mat-
ter on its official website, including the sub-
stantiation of the relevance of approval of the 
respective decision, the issues to be comment-
ed on, and the term for submission of the re-
lated comments and proposals to the Licencee; 
(II) classifies the comments and proposals re-
ceived and records them as minutes; (III) posts 
such minutes on its official website and further 
submits the minutes to the NEURC; or

• The NEURC initiates an open discussion of its 
draft decision by posting the approved draft 
decision and information substantiating the 
relevance of its approval, including addition-
al information and materials specified in the 
Procedure, on NEURC official website.

ii. Further open discussion of the initiated draft 
decision of NEURC. A structural subdivision of 
the NEURC, whose competence covers the issue 
submitted for open discussion (the “Drafter”), will 
provide for further open discussion in accordance 
with the Procedure.

iii. Classification of the results of open discus-
sion. Based on the results of open discussion 
completed, the Drafter issues the minutes and 
a table summarising the points that have been 
agreed upon.

iv. Further drafting of NEURC decision in accord-
ance with the Law of Ukraine “On the National 
Energy and Utilities Regulatory Commission” (the 
“NEURC Law”) and the NEURC Rules of Proceed-
ings. 

On 5 October 2017, the NEURC adopted amend-
ments to the above procedure and reduced the term 

for promulgation of its decisions regarding the green 
tariff from 20 to 5 business days before the date of 
the decision. 

Procedure for open discussion of NEURC draft 
decisions regarding Block 2 issues:

A NEURC decision that has signs of a regulatory 
act (the “Draft Regulatory Act”) is elaborated on in 
accordance with the procedure set out by the NEURC 
Law and NEURC Rules of Proceedings, and is further 
discussed as follows:
i. The Drafter collects comments and proposals to 

the draft Regulatory Act.

ii. The Drafter elaborates on the comments and 
proposals to the Draft Act and further posts such 
draft, including the comments and proposal, on 
the NEURC official website, with references to 
information and documents set out by the Proce-
dure.

iii. Open discussion (consideration of comments and 
proposals) of the Draft Regulatory Act is held at 
the NEURC; during the discussion directors/CEOs 
of the Drafter, other NEURC’s structural subdi-
visions, and individuals who provided comments 
and proposals to the draft decision that has signs 
of a regulatory act should be present (where such 
draft decision addresses the development of a par-
ticular region and/or territorial community).

iv. Results of open discussion of the Draft Regula-
tory Act are classified and formalised as minutes 
to be supported by a table summarising the com-
ments and proposals given, and debatable provi-
sions of the Draft Regulatory Act.

v. The said minutes and table are posted on the 
NEURC official website no later than 5 business 
days after the approval of the minutes by the 
NEURC.

In case of substantial amendments to the Draft 
Regulatory Act, the NEURC may re-resubmit it for 
public discussion, and collect and review new com-
ments and proposals.

NEURC Resolutions “On approval of amend-
ments to the Standard Power Purchase and Sale 
Agreement between State Enterprise “Ener-
gorynok” and a producer of renewable energy”

To extend the investors’ pool, to get the low-
er-interest loan, to protect the rights of investors 
and creditors, the NEURC in cooperation with major 
financial institutions (EBRD, IFC, OPIC) has drafted 
amendments to the Standard Power Purchase and 
Sale Agreement between the State Enterprise “Ener-
gorynok” and a producer of renewable energy.
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At its meeting on 14 September 2017, the 
NEURC unanimously voted for the decision to ap-
prove Resolution No 1118 “On approval of amend-
ments to the standard power purchase and sale 
agreement between State Enterprise “Energory-
nok” and a producer of renewable energy”. The said 
Resolution took effect on the day following the date 
of its publication in the official print media – the 
government newspaper Uriadovyi Kurier dated 28 
October 2017, No 203.

In particular, the following amendments were ap-
proved unanimously:
• the effective term of the agreement – until 1 

January 2030 (the green tariff’s life). It is one of 
the most longed-for changes. Prior to it, power 
purchase and sale agreements were executed for 
one year, with an option of subsequent one-year 
extensions. Such mechanism complicated the 
attraction of long-term investments into the re-
spective projects;

• an option to assign the right of claim in order to 
protect the creditors’ rights;

• the right of either party to the agreement to re-
fer disputes to international arbitration (Paris, 
France), which is a reliable instrument for protec-
tion of the investors’ rights;

• extension of the list of circumstances qualified 
as force majeure; explicit definition of force ma-
jeure;

• an option to make a preliminary agreement 
(known as “Pre-PPA”). It is permitted to make a 
power purchase and sale agreement at the ini-
tial stage of the project, prior to the construction 
completion and acceptance of energy facilities 
into service; however, the agreement will take 
effect solely upon performance of certain con-
ditions precedent (in particular, upon obtaining of 
an electricity generation licence, fixing of a produc-
er-specific green tariff, registration on the Whole-
sale Electricity Market in Ukraine, etc.). 

In addition, on 9 January 2018 the NEURC ap-
proved Resolution No 1, which amends the Standard 
Power Purchase and Sale Agreement (the “Standard 
Agreement”) between State Enterprise “Energory-
nok” and a producer of renewable energy as follows:
• the creditors may enter into direct agreements 

with the purchasers; provided however, that such 
agreements contain provisions that limit the pe-
riod for exercise by the purchaser of the termina-
tion right. In particular, a purchaser of electricity 
has no right to terminate the agreement within 
120 days from the date of a written notice to 
the creditors (or their agents) regarding its intent 

to terminate the agreement; such term will be 
granted to the RES Producer to cure a breach of 
his obligations;

• the purchaser’s consent is no longer required for 
the RES Producer to assign his rights under the 
power purchase and sale agreement to the cred-
itors;

• the force majeure clause has been improved and 
extended;

• the Resolution defines a change of law concept. 
Upon a change of law, the parties will negoti-
ate the required amendments to the agreement; 
however, if they fail to agree the respective 
amendments the RES Producer will have the right 
to terminate the agreement and claim damages.5

In particular, the following events qualify as a 
change of law:
(1) a reduction, termination or suspension of a green 

tariff, a change of the green tariff application 
mechanism or the green tariff settlement proce-
dure;

(2) a cancellation, refusal to extend, or other materi-
al change of conditions applicable to any govern-
mental approval, licenсe, permit or other regula-
tory instrument that was made available to the 
producer earlier, save as due to a breach by the 
producer; or

(3) the implementation, approval, cancellation (in full 
or in part) of or amendment to any laws or reg-
ulations governing the energy sector (including a 
change in the tax treatment), where their imple-
mentation, approval, cancellation or amendment 
would affect the designing, construction, opera-
tion or maintenance of the energy facility and/or 
financial standing of the producer.
• RES Producers get broader rights to termi-

nate the power purchase and sale agreement, 
including upon a change of law;

• RES Producers get broad rights to claim 
damages from the purchaser of electricity, 
including upon termination at the purchaser’s 
initiative. In particular, amendments to the 
Resolution establish the amount and proce-
dure for the termination payment, which con-
sists of, without limiting to, the RES Produc-
er’s outstanding principle (including any and 
all interest and fees payable in connection with 
it) under the loan granted to it by an inter-
national financial institution and all amounts 
due and payable by the RES Producer to the 
hedging counterparties (including for hedging 
of interest and currency risks in connection with 
the indebtedness to the creditors), all other 
expenditures and losses as may be incurred 

4 In addition, subject to the character of the change of law and the parties’ actions an indicator that lacks explicit definition in the 
Resolution is taken into account – an increase in expenses incurred by the RES Producer due to such change of law against the RES 
Producer’s proceeds from electricity sales for the most recent 12 months. In particular, the RES Producer may terminate the agreement 
where as a result of one or more change(s) of law the RES Producer’s expenses increased (including due to any payment, taxes, duties or 
fees that may be charged from the RES Producer) by 10% or more of his proceeds from electricity sales against his proceeds for 12 months 
from the date of the earliest of such changes of law.
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by the creditors and hedging counterparties 
in connection with termination of the agree-
ment, etc. Any part of the termination pay-
ment is calculated in Euro and is paid by equal 
monthly instalments that are due and payable 
on the last day of the respective quarter in 
Hryvnias upon conversion of the respective 
Euro amount into Hryvnias at the official ex-
change rate set out by the National Bank of 
Ukraine as of the date of payment;

• a revocation of the electricity generation li-
cence will not automatically terminate the 
power purchase and sale agreement.

The purpose of the above-mentioned amend-
ments to the Standard Agreement is to further 
improve the mechanism of protection of rights of 
RES Producers and investors in renewable energy 
(in particular, international financial institutions), 
the investment attractiveness of projects, and to 
encourage investments into the industry. The ma-
jority of risks related to the change of law or the 
circumstances that are beyond the parties’ control 
are assigned explicitly to the purchaser of electricity. 
Some amendments may seem debatable from the 
perspective of the competition law or trigger ambig-
uous interpretation of their content or feasibility of 
implementation due to the lack of clarity and defi-
niteness (like references to the producer’s proceeds, 
direct agreements, negotiation procedures, ‘appeals’ 
against arbitration awards, etc.). The issue of feasibil-
ity and stability of the approach to the allocation of 
risks and compensation of damages remains open. 

LAW OF UKRAINE “ON ENVIRONMENTAL 
IMPACTS ASSESSMENT”

On 18 December 2017, the Law of Ukraine “On 
environmental impact assessment” (the “law 2059-
Viii”) took effect. Its purpose is to provide for the 
environmental safety, environmental protection, and 
transparency of the decisions that are crucial for 
business, to prevent negative environmental impact, 
and to improve the balance between the interests of 
public and private sectors.

Law 2059-VIII implements the requirements of 
Directive 2011/92/EU of the European Parliament 
and of the Council “On assessment of the effects 
of certain public and private projects on the envi-
ronment”, dated 13 December 2011. Also, after the 
approval of Law 2059-VIII, the Energy Community 
Secretariat dismissed the case against Ukraine for 
improper implementation of the said Directive with 
regard to Ukraine’s commitments as a member of 
the Energy Community.

Law 2059-VIII introduces a mandatory environ-
mental impact assessment (the “EiA”), which replac-
es the ecological expert evaluation. It is not less im-
portant that Law 2059-VIII introduces the procedure 

for public discussion of all major EIA documents and 
prescribes to enter them into the Unified Register of 
Environmental Impact Assessment (the “EiA Regis-
ter”6) that will be created for this purpose.

EIA will be mandatory for a wide range of busi-
nesses and facilities classified by Law 2059-VIII in 
the following categories:

• Category One (which includes, for example, 
petroleum and gas refineries, thermal power 
stations, nuclear fuel production and enrich-
ment facilities and nuclear waste disposal fa-
cilities, construction of 15 kilometre or longer 
overhead transmission lines of 220kV or higher 
voltage, etc.); and

• Category Two (which includes, for example, 
hydroelectric power plants, wind farms and 
50-meter or higher power plants with two or 
more turbines).

The Ministry of Ecology and Natural Resources 
of Ukraine (the “Ministry”) will issue EIA opinion re-
garding the business and facilities classified within 
the first category, while the respective ecology and 
natural resources divisions of local state administra-
tions will issue EIA opinions for the businesses and 
facilities classified within the second category. In ad-
dition, in respect of the Category One applicants it 
is required to verify whether there are grounds for 
assessment of the potential transboundary effect of 
their activities on the environment.

The competent authorities will carry out an EIA 
prior to issuing permits for the respective activities. 
EIA opinions and other EIA documents will be valid 
for 5 years and will be used to obtain other authori-
sations for the respective activities.

Exceptions. EIA is not required where the busi-
ness entity has already obtained the results of state 
ecological expert evaluation prior to the enactment 
of Law No 2059-VIII in accordance with the then ap-
plicable procedure. Also, EIA is not required for cer-
tain types of the intended business aimed solely at 
providing for the national defence (e.g. liquidation of 
consequences of incidents, consequences of antiter-
rorist operations within the ATO territory during the 
period of such operation).

Sanctions for violation of EIA legislation. Vi-
olations of EIA legislation may result in temporary 
prohibition for conduct (suspension) or termination 
of business; however, solely by the court decision 
to that effect, which may be issued pursuant to the 
claim by a competent governmental authority or any 
other persons whose rights or interests are violated.

5 Computerised system for collection, processing, 
consideration, accumulation, storage and granting 
access to the EIA-related data and documents.
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The general grounds for termination of business 
operations of a business entity or its subdivisions 
(plants, shops) and equipment are: (i) conduct of busi-
ness without passing the EIA and/or (іі) repeated 
breaches in the sphere of EIA that are non-rectifiable 
for technical, economic or other reasons.

However, Law No 2059-VIII does not contain 
an explicit list of grounds for the application of the 
above-mentioned sanctions, nor establishes any cri-
teria for identification of the “repeated breaches”, 
nor distinguishes between the instances when it is 
required to terminate the business entity’s opera-
tions in general or operations of its individual plants 
(shops) or equipment. Thus, the competent authori-
ties may want to apply sanctions at their discretion. 

Key EIA stages:
• a business entity files a notice of the intended 

business to the competent authority;
• the competent authority makes the notice public-

ly available and enters it in the EIA Register;
• the business entity drafts a report on the envi-

ronmental impact assessment (the “EIA Report”) 
in accordance with Law No 2059-VIII;

• the business entity files the EIA Report to the 
competent authority and enters it into the EIA 
Register;

• the EIA Report is submitted for civil discussion 
to be held in the form of civil hearing and further 
written comments or proposals;

• the competent authority issues an opinion re-
garding the assessment of environmental im-
pact, in which it either qualifies the intended busi-

ness as permissible or substantiates the grounds 
for prohibiting the intended business and defines 
environmental conditions under which it may be 
permitted.

RESOLUTION OF THE CABINET OF MINISTERS 
OF UKRAINE “ON APPROVAL OF CRITERIA FOR 
IDENTIFICATION OF THE INTENDED BUSINESS 
THAT IS NOT SUBJECT TO ENVIRONMENTAL 
IMPACT ASSESSMENT AND CRITERIA FOR 
IDENTIFICATION OF BUSINESS ExTENSIONS 
/ CONVERSIONS AND FACILITIES THAT ARE 
NOT SUBJECT TO ENVIRONMENTAL IMPACT 
ASSESSMENT”, NO 1010, DATED 13.12.2017 
(thE “CMu RESolution”)

This CMU Resolution approved, in particular, the 
following: 
• Criteria for identification of business that is 

not subject to EIA
The below types of the intended business, which 

are set out in Article 3 of Law 2059-VIII, are not sub-
ject to EIA: (і) Category One intended business and 
facilities that may have a significant environmen-
tal impact (e.g. construction of 15 kilometre or longer 
overhead transmission lines of 220kV or higher volt-
age); and (іі) Category Two intended business and fa-
cilities (e.g. wind farms and 50-meter or higher power 
plants with two or more turbines).

However, such intended business is not subject 
to EIA, provided always that its goal is solely the na-
tional defence, liquidation of consequences of force 
majeure, consequences of ATO in the territory on 
which ATO is carried out.
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• Criteria for identification of business exten-
sions/conversions and facilities that are not 
subject to EIA

Some extensions and conversions qualified as 
certain types of Category One and Category Two in-
tended business and facilities, as set out in Article 
3 of Law 2059-VIII, are not subject to EIA, provided, 
however, that:
• such conversion of business and facilities will not 

cause (i) an increased accumulation of hazardous 
wastes, increase or creation of new sources of 
atmospheric emissions or discharge of hazardous 
wastes into water, (ii) acoustic, vibration, visual, 
thermal or radiation pollution, or (iii) emissions;

• extension of business and facilities does not ex-
ceed the threshold limit values established for the 
respective types of business or facilities, which 
are set out by Law 2059-VIII;

• conversion of business is not connected with liq-
uidation (disassembly), reclamation or conserva-
tion of facilities or territories.

Thus, it could be concluded that activities aimed 
at providing for the national defence and elimination 
of emergencies as well as activities that do not in-
crease an environmental impact are not subject to 
EIA.

RESOLUTION OF THE CABINET OF MINISTERS 
OF UKRAINE “ON APPROVAL OF “PROCEDURE 
FOR FILING THE DOCUMENTS FOR OBTAINING 
AN ENVIRONMENTAL IMPACT OPINION 
AND FOR FUNDING THE ENVIRONMENTAL 
IMPACT ASSESSMENT” AND “PROCEDURE 
FOR MAINTENANCE OF THE UNIFIED 
ENVIRONMENTAL IMPACT ASSESSMENT 
REGISTER”, NO 1026, DATED 13.12.2017 (thE 
“RESolution no 1026”)

Resolution No 1026 approved two documents:
i. Procedure for filing the documents for ob-

taining an environmental impact opinion 
and for funding the environmental impact 
assessment (the “Filing Procedure”)

It establishes the form, structure, content and 
mechanism of a business entity’s filing to the 
competent environmental and natural resource 
authorities to obtain an EIA opinion and funding 
for the environmental impact assessment.

The procedure provides for filing via an ac-
count at the EIA Register by using a digital sig-
nature, and an option of filing such documents in 
English (in case of potential transboundary envi-
ronmental effect).

ii. Procedure for maintenance of the Unified 
Environmental Impact Assessment Register 
(the “Register Maintenance Procedure”).

The Register Maintenance Procedure estab-
lishes the mechanism for maintenance of the EIA 

Register in accordance with the Unified Register 
of Environmental Impact Assessment as pre-
scribed by Law 2059-VIII.

The data and documents are entered into the 
EIA Register by officers of the competent author-
ity via the accounts opened with the EIA Register. 
The EIA Register responds automatically upon 
registration of such data and documents and cer-
tifies the fact and time of their receipt by sending 
a link to them in the EIA Register to e-mail ad-
dress of the sending business entity.

The documents and information about the in-
tended business will be maintained in the regis-
tration file generated within the EIA Register and 
will be accessible via the EIA Register website 
any time during the period of intended business.

RESOLUTION OF THE CABINET OF 
MINISTERS OF UKRAINE “PROCEDURE FOR 
CONDUCT OF CIVIL HEARING DURING THE 
ENVIRONMENTAL IMPACT ASSESSMENT”, 
NO 989 DATED 13.12.2017.

The procedure defines the mechanism of conduct 
by the competent authority of civil hearing regarding 
the intended business of the business entity, which is 
subject to EIA. The major aspects formalised by the 
said Resolution notably include the following:
• the date of public hearing is not less than 10 

business days from the date of public disclosure 
by the competent government authority of a no-
tice of commencement of civil hearing of the EIA 
report. In particular this competent government 
authority holds hearing, considers the comments 
and proposals made by the community, drafts the 
report on public hearing and makes it publicly 
available through the EIA Register;

• during the hearing all participants have equal op-
portunities to express their opinions, make pro-
posals and comments;

• if and when so required for the civil hearing, the 
entity that organises the hearing (is responsible 
for conduct of civil hearing, in particular, for record-
ing the participants of hearing and their reports in 
respective minutes of such hearing, provides for au-
dio or video recording, presides during the hearing, 
and drafts minutes based on the results of hearing) 
may be engaged into it and respective experts or 
EIA specialists may be invited to speak at the civil 
hearing;

• within a civil discussion a number of civil hearings 
may be held, depending on the degree of poten-
tial effect of the intended business on the respec-
tive territory covered by it;

• public hearing will be deemed invalid, if the initi-
ator and the respective business entity expected 
to conduct the intended business do not appear 
for hearing; in such case the public hearing may 
be re-convened.
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For the most recent years, Ukraine has been im-
plementing the initiatives on harmonisation of the 
national legislation with the requirements of the EU 
Third Energy Package, which is one of the prerequi-
sites of integration of the Ukrainian electricity mar-
ket into the regional electricity markets and further 
integration with the all-European electricity market.

The basic regulatory act implementing the struc-
tural changes in the energy industry for the modern-
isation and integration of the Ukrainian electricity 
market with the all-European electricity market is 
the Law of Ukraine “On the electricity market”, which 
was approved by the Verkhovna Rada of Ukraine on 
13 April 2017 (as addressed in more details in Section 
I above). 

Effectively, implementing the provisions of the 
said Law will concurrently implement a new model 
of the intended electricity market and new efficient 
mechanisms of its operation.

To provide for implementation of the new elec-
tricity market and coordination of this process, by its 
Resolution “On creation of the Coordination Centre 
for support of implementation of the new electricity 
market”, No 559, dated 9 August 2017, the Cabinet 
of Ministers of Ukraine created the Coordination 
Centre for support of implementation of the new 
electricity market (the “Coordination Centre”), deter-
mined its members, and approved the Regulations on 
the Coordination Centre.

In particular, it is established that the Coordina-
tion Centre is an ad hoc temporary consulting and 
advisory body of the Cabinet of Ministers of Ukraine, 
which is created to coordinate the efforts of the state 
authorities, institutions, organisations and business 
entities aimed at providing for the implementation 
of a new electricity market, drafting the proposals 
and recommendations regarding the measures re-
lated to the implementation of the new electricity 
market, and exercising control over the implementa-
tion of such measures in accordance with the Law of 
Ukraine “On the electricity market”.

Also, in the course of drafting of the said Law 
and preparing the new model of the electricity mar-
ket for implementation in Ukraine, a Roadmap for 

implementation of the new model of the electricity 
market in Ukraine (the “Roadmap”) has been devel-
oped and supported by the major business entities 
and institutions operating in this area, including the 
NEURC, the Ministry of Energy and Coal Industry of 
Ukraine, SE “NEC “Ukrenergo” and SE “Energorynok”.

Clause 17 of Final and transition period provi-
sions section of the Law of Ukraine “On the elec-
tricity market” imposed on the NEURC an obligation 
within nine months from the effective date of the 
Law to approve the list of documents, including the 
Code of Commercial Electricity Metering (the “Com-
mercial Metering Code”) and the Code of Transmis-
sion Systems. Also, according to clause 20 of the 
said section of the Electricity Law, SE “NEC “Ukren-
ergo” is responsible for drafting of documents, in-
cluding the said Codes, and submission of drafts to 
the NEURC for consideration.

As a part of implementation of the Roadmap and 
the said provisions of the Electricity Law, SE “NEC 
“Ukrenergo” drafted some regulatory acts regulating 
operations in the energy industry of Ukraine, in par-
ticular the draft Transmission Systems Code and the 
draft Commercial Metering Code, and in November 
2917 published them for discussions.

In addition, the NEURC approved new conditions 
of licencing the electricity generation, resale, supply 
and electricity market operator’s business; drafted 
the price formation methods (procedure) applicable 
for connection to the electricity transmission and 
electricity distribution systems; drafted the Distri-
bution System Code, the regulations governing the 
functioning of multiple segments of the new elec-
tricity market, in particular, the day-ahead and intr-
aday segments, regulations on the retail electricity 
market, etc.

DRAFT TRANSMISSION SYSTEMS CODE6 
The Transmission Systems Code is a code of 

requirements and rules governing the relationship 
between transmission system operators and trans-
mission system users with regard to planning, de-
velopment and management (including the operative 
and process management) of the transmission sys-
tem within a unified energy system of Ukraine, and 
connection and access to the transmission system.

2.2. MAJOR REGULATORY 
ACTS EXPECTED TO BE APPROVED 
IN 2018

6 For full text please go to: https://ua.energy/wp-content/uploads/2017/02/KSP_03.11.2017-bez-vydil.pravok.pdf 
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The approval of the Transmission Systems Code 
will speed up the harmonisation of technical param-
eters of the Ukrainian UES with general minimum 
requirements of the European Network of Trans-
mission System Operators for Electricity, synchroni-
sation of the Ukrainian UES with ENTSOE electric 
energy systems and will contribute to the minimisa-
tion of technical limitations for the operation of the 
electricity market, including power export/import. In 
their turn, all together these efforts will result in the 
increased reliability of operation of the Ukrainian 
UES and safe supply of electricity to the consumers.

In particular, the Transmission Systems Code de-
fines the following:
• the procedure for planning the development of 

the transmission system;
• the conditions and procedure for access to the 

transmission systems;
• the conditions and procedure for connection to 

the transmission systems;
• the characteristics and procedure for provision 

of support services to the transmission system 
operators;

• the operating management procedure;
• the procedure for management and operation of 

the transmission system in the standard mode 
and under emergencies;

• the operational security standards, the criteria 
applicable by the transmission system operator 
for dispatching control over generating facilities 
and use of transnational crossings;

• the procedure for dispatching control over the 

distributed generation and the condition of pri-
oritizing the energy facilities that use renewable 
energy sources.

Also, it is worth noting that section 13 (Transi-
tion period and closing provisions) of the draft Code 
sets out that transmission service agreements and 
dispatching (operative and process) management 
service agreements are made after the commence-
ment of operations by the certified transmission 
system operator. Until he takes up his duties, the 
agreements made with the centralised dispatching 
(operative and process) management service provider 
within the Ukrainian UES will operate.

The requirements of this Code with regard to re-
lationships between a transmission system operator 
and a transmission system user should be formalised 
in a transmission service agreement and a dispatch-
ing (operative and process) management service 
agreement between them. Until such agreements 
are made, the requirements of the Code must be 
documented in the effective agreements by signing 
the amendment agreements. The effective agree-
ments should be amended within six months upon 
the approval of the Code by the Regulator.

Consequently, the purpose of approval of the 
Transmission Systems Code is to provide for regu-
lation and detailed legislative guidance on the pro-
cedure for planning of the development of the trans-
mission system, the conditions and procedure for 
access to the transmission system, the conditions 
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and procedure for connection to the transmission 
system, the characteristics and procedure for grant-
ing of support services to the transmission system 
operator, the procedure for operative planning, the 
procedure for management and operation of the 
transmission system in the standard mode and un-
der emergencies, the operational security standards, 
the criteria applicable by the transmission system 
operator for dispatching control over generating fa-
cilities and use of transnational crossings, and the 
procedure for dispatching control over the distribut-
ed generation and the condition of prioritizing the 
energy facilities that use renewable energy sources.

DRAFT COMMERCIAL METERING CODE7 
The relevance of drafting the Commercial Meter-

ing Code is substantiated in Article 33 (17) of the 
Electricity Law and is connected with the need to 
formalise the requirements to arranging for com-
mercial electricity metering. 

The Commercial Metering Code establishes the 
principles of arranging for commercial electricity 
metering on the electricity market in Ukraine and 
defines the principles and procedures for generation 
of data regarding the produced, transmitted, distrib-
uted, consumed, imported and imported energy in 
order to use such date on the electricity market.

In particular, the draft Commercial Metering 
Code that was made publicly available:
(і) establishes the rights and obligations of the par-

ties with respect to arranging for commercial 
electricity metering and obtaining the accurate 
and reliable data of commercial metering that 
would enable commercial settlements, and pro-
vides for equal rights and non-discrimination of 
the electricity market participants;

(іі) defines:
• basic provisions addressing the arranging for 

commercial electricity metering on the elec-
tricity market;

• the rights and obligations of the market play-
ers, commercial-metering service providers, 
and commercial metering administrator with 
regard to providing for commercial electricity 
metering and obtaining the accurate and reli-
able commercial accounting data;

• the procedure for registration of commercial 
accounting service providers, the commercial 
accounting point, and registration of comput-
erised systems used for commercial electrici-
ty metering.

The provisions and requirements of the Code cov-
er and are binding for all participants of the electric-
ity market and commercial-metering service provid-
ers engaged by them.

Consequently, the purpose of approval of the 
Code is to establish clear procedures and rules for 
commercial electricity metering by the market par-
ticipants on a competitive (non-discrimination) basis, 
which will provide for the appropriate operation of 
the new electricity market and will make it possible 
to regulate the procedures for metering, recording, 
generation and validation of commercial metering 
data; to install, adjust, test, maintain, operate and 
provide for the safety of the metering equipment 
and commercial electricity metering systems, and 
cooperation between the electricity market players 
in the course of taking and/or sharing the commer-
cial metering data.

As a summary of this section, it could be conclud-
ed that in view of the common efforts to modernise 
the electricity market in Ukraine and to build up a 
new model for its operation, as provided for by the 
Electricity Law and a number of regulatory acts to be 
drafted and further approved in furtherance of the 
Law, it could be expected that in 2018 the competent 
authorities will approve a number of new regulatory 
acts aimed at establishing and/or changing the cur-
rently effective rules and regulations on operation of 
the national electricity market.

7 For full text please go to: https://ua.energy/wp-content/uploads/2017/02/KKO_2017-11-03.pdf 
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