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MARKET OVERVIEW

1.  What types of projects make use of project financing in
your jurisdiction? What have been the most significant
project finance deals in the past 12 months?

Types of projects

Project financing in Ukraine is not yet well-developed and
widespread. However, there have been cases where it has been used
to fund the construction of solar and wind power plants,
warehouses, waste treatment facilities, biogas plants, grain
terminals and so on. Due to an attractive "green tariff" for electricity
produced by alternative energy sources, there are several projects
under way to finance the construction of such power plants,
including a 500 megawatt (MW) wind farm in Zaporizka Oblast and
200 MW solar power plant in Dnipropetrovska Oblast.

In relation to infrastructure projects, there was a US$74 million
financing by the European Bank for Reconstruction and
Development (EBRD) and the International Finance Corporation
(IFC) to MV Cargo in connection with a greenfield development of a
new private grain terminal in the Port of Yuzhnyi. Most recently, the
state-owned operator of Ukrainian nuclear power plants
Energoatom received a US$250 million loan to construct a central
storage of spent nuclear fuel in the Chornobyl Exclusion Zone.
Although not a classic project financing, the deal was innovative for
Ukraine because the loan was financed through the issuance of
bonds in the US capital markets. Previously, projects in Ukraine have
not involved capital markets financing.

Significant deals

Some of the most significant project financing deals in the recent
years include:

7 US$560 million financing by, among others, the Overseas
Private Investment Corporation (OPIC), the US Government's
development finance institution, and Apollo Global
Management, LLC to EuroCape Ukraine |, LLC, to support the
construction and operation of the first 225 MW phase of a
planned 500 MW wind farm in Ukraine (ongoing). US$225
million and US$45 million of US$560 million financing are
insured and reinsured by OPIC, respectively.

1 Financing by the China Machinery Engineering Corporation, a
Chinese state-owned company, secured by the Export Credit
Agency of China, for the construction of the Nikopol solar power
plant (up to 200 MW), which is expected to become the third-
largest in Europe in terms of potential output. The project cost
is estimated at EUR230 million, while the amount of external
financing remains undisclosed.

7 US$250 million financing to State Enterprise "National Nuclear
Energy Generating Company "Energoatom" for the construction
of the central storage facility for spent nuclear fuel of the
Ukrainian nuclear power plants, insured by the OPIC.

7 EURZ25 million financing by the EBRD to MHP Group for the
construction of a 10 MW biogas plant in Vinnytska Oblast.
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7 USS$74 million financing by the EBRD and IFC of the
construction of a new grain terminal in Ukraine's Black Sea port
of Yuzhnyi capable of handling up to four million tonnes of
grain annually.

1 Financing by the EBRD of two phases of the Staryi Sambir wind
farm in Western Ukraine for the aggregate amount of EUR54.5
million.

7 EURZ245 million financing by Landesbank Berlin AG of the
Botievo wind farm developed by Wind Power LLC, the "green
energy"” segment of DTEK (Ukraine's largest energy company),
with the projected electricity generation capacity of up to 200
MW.

REGULATORY FRAMEWORK

2. What regulatory framework governs project finance in
your jurisdiction?

Regulatory framework

The main laws that regulate project financing in Ukraine include:

1 Civil Code of Ukraine No. 435-IV dated 16 January 2003 (Civil
Code).

7 Commercial Code of Ukraine No. 436-1V dated 16 January 2003
(Commercial Code).

7 Law of Ukraine "On Pledge" No. 2654-XIl dated 2 October 1992.
7 Law of Ukraine "On Mortgage" No. 898-IV dated 5 June 2003.

7 Law of Ukraine "On Securing Creditors' Claims and Registration
of Encumbrances" No. 1255-IV dated 18 November 2003.

Regulatory authorities

There is no specific government agency with the authority to assist
or regulate project financing in Ukraine. However, the
implementation of many projects will require the approval of various
authorities  that enforce compliance with  construction,
environmental and other regulations. Furthermore, the
implementation of certain projects will require the approval of local
(municipal) authorities.

Material laws

Some other material laws that regulate project finance in Ukraine
include:

1 Law of Ukraine "On Insurance" No. 85/96-BP dated
7 March 1996 (Insurance Law).

1 Law of Ukraine "On the Regime of Foreign Investments"
No. 93/96-BP dated 19 March 1996 (Foreign Investment Law).

Law of Ukraine "On Electric Energy Industry” No. 575/97-BP
dated 16 October 1997 (Old Electricity Law).

1 Law of Ukraine "On Investment Activity" No. 1560-XII dated
18 September 1991.
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7 Law of Ukraine "On Alternative Energy Sources" No. 555-1V
dated 20 February 2003.

1 Law of Ukraine "On Sea Ports of Ukraine" No. 4709-VI dated
17 May 2012.

7 Law of Ukraine "On Natural Gas Market" No. 329-VIIl dated
9 April 2015.

1 Law of Ukraine "On Market of Electric Energy" No. 2019-VIII
dated 13 April 2017 (New Electricity Law).

For the laws governing PPPs, concessions and product-sharing
projects, see Question 26.

International treaties

Ukraine has signed over 70 international investment agreements
(bilateral investment treaties and investment provisions in free trade
agreements) with partner countries. These agreements offer foreign
investors substantive and procedural protection. Ukraine has also
ratified the 1965 Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (ICSID).

UN Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York Convention) 1958 has been binding on
Ukraine since 1961.

REGULATORY CONSIDERATIONS

Electricity market rules

The Ukrainian electricity market is currently organised as a "single-
buyer market". Therefore, as a general rule, all electricity must be
sold by generating companies to the whole-sale buyer of electricity,
the State Enterprise "Energorynok". The tariffs are centralised and
established by a state regulator, the National Commission for the
State Regulation of Energy Industry and Ultilities. Furthermore, the
Old Electricity Law establishes special rules for the bank accounts of
entities involved in the functioning of the existing Ukrainian
electricity market (for example, payments for electrical power can
only be made from the special purpose account of Energorynok and
can only be made to recipients specified in the law). This and the
other restrictions have so far been limiting the availability of certain
types of security to the creditors. However, the New Electricity Law,
which was adopted recently, envisages a transfer from a "single-
buyer market" to a liberalised market that would be compliant with
the so-called "Third Energy Package" of the European Union.

4. Is there any requirement to file or register project
documents with a regulatory authority or other
government body?

3. Are government approvals required before financing a
project? Are fees typically paid for such approval?

Registration of loan agreements

Apart for some limited exemptions, all loan agreements between a
Ukrainian borrower (including a project company) and a foreign
lender must be registered with the National Bank of Ukraine. The
registration is carried out free of charge. See also Question 4.

Currency control requirements

Currency control requirements (which are intended to prevent the
siphoning of foreign currency funds from Ukraine) are quite strict.
Ukrainian law generally prohibits Ukrainian borrowers from making
any payments (other than principal) in connection with loans
granted by foreign lenders which exceed the applicable maximum
interest rate established by the National Bank of Ukraine.

The maximum interest rate for fixed rate loans in major foreign
convertible currencies currently ranges from 9.8% to 11% per
annum, depending on maturity. The maximum interest rate for
floating rate loans is currently US$3-month LIBOR plus 7.5% per
annum.

The purchase of foreign currency is strictly regulated and is only
possible once the documents prescribed by the relevant regulations
are submitted to a servicing bank.

Construction/zoning permits

It is important to ensure the availability of the relevant construction
and zoning permits. If land is owned by the State or local
community, the terms and duration of the lease must also be
verified.

Materials/equipment

If any materials, equipment or other goods or services are purchased
outside of Ukraine, these should ideally be paid for on delivery. For
advance payments, there is currently a limitation of 180 days
between the date of payment and the date of delivery. Parties to a
transaction that fail to observe this rule may be subject to sanctions
imposed by the Ministry of Economic Development and Trade of
Ukraine.
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Loan agreements between a Ukrainian borrower (including a project
company) and a foreign lender must be registered with the National
Bank of Ukraine. However, this requirement does not apply to:

7 State-guaranteed loans.

1 Loans provided by international financial institutions (IFls) (such
as the EBRD, IFC, European Investment Bank, Nordic
Environment Finance Corporation, and others).

Furthermore, loans in hryvnia (UAH) (the Ukrainian national
currency) also do not require registration. However, currently only
IFIs are allowed to lend in UAH to project companies. Other foreign
lenders may lend in UAH only to Ukrainian banks, provided that
payments under such loan agreements are converted to foreign
currency at the time of settlement.

The charter of a Ukrainian project company is also subject to state
registration. There are also registration requirements in relation to
the security (see Question T7).

5. Do any specific laws exist in relation to state ownership
or state repatriation of assets?

State ownership

No specific laws in relation to the state ownership of assets unless
the project is a PPP/PFI project.

State repatriation of assets

Ukrainian law generally prohibits the nationalisation of foreign
investments. However, the Civil Code, the Commercial Code and the
Law of Ukraine "On Alienation of Privately Owned Land Plots, Other
Real Estate Objects Located on Them, for the Social Needs or on the
Grounds of Social Necessity" No 1559-VI dated 17 November 2009
allow the State to expropriate land plots and real estate.
Expropriation (compulsory disposal) is only possible when there is a
social necessity (for example, arising out of the general state or local
community interests) and should be adequately compensated. The
Civil Code also provides for expropriation of property in the case of
natural disasters and other emergencies. In this case, expropriation
is subject to prior and full compensation of the value of the property.
However, in the case of an introduction of a martial law or a state of
emergency, property may be expropriated with subsequent (not
prior) compensation of its value.



STRUCTURING THE FINANCING
Main parties

6. Who are the main parties in a project finance
transaction?

1 Extensive reporting and supervision requirements from the
lenders' side.

Corporate vehicles

The main parties in public infrastructure and energy projects are the:
1 Lender.

1 Project company.

1 Sponsor.

1 Municipal authorities.

1 Off-taker.

1 Construction company.

1 Equipment supplier.

1 Insurance provider (including political risks insurance).

1 Servicing bank.

Types of financing

9. What corporate vehicles are typically used for financing
projects? What are the considerations behind choosing
these vehicles?

7. How are projects financed? What sources of funding are
typically available?

Special purpose vehicles (SPVs) are typically used for financing
projects. SPVs are usually established in the legal form of a limited
liability company. The process of registering a limited liability
company is easier compared to the other available corporate form,
the joint stock company. The corporate governance of a limited
liability company is also simpler. However, it may be difficult to
successfully enforce against shares (interests) in a limited liability
company, while enforcing against shares in a joint stock company is
easier. A new law on limited liability companies has recently been
adopted by the Parliament and will become effective on 17 June
2018. Among other things, it is expected to improve enforcement
against interests in limited liability companies (see Question 44,
New law on limited liability companies).

Joint ventures are not typically used in Ukraine, except for oil and
gas and some of the other exploration industries.

Documentation

Projects are commonly financed by bank loans, debt and equity
provided by a sponsor, multilateral agency funding (such as the
EBRD, IFC or other entity). Certain projects are supported by export
credit agencies. Bond issuances are not popular, as the Ukrainian
securities market is undeveloped. At the same time, the parties to a
project finance transaction sometimes consider arranging the
issuance of bonds abroad. In particular, this is how the recent
Energoatom deal was financed (see Question T).

PFl and PPP funding models are not widespread due to a lack of
proper regulation. Currently, the legislation is quite general but is
expected to be reformed in the near future (see Question 44,
PPP/concessions policy).

10. What are the typical documents in a project finance
transaction?

8. What are the advantages and disadvantages of using
project financing to structure a construction or
infrastructure project?

The advantages of using project financing to structure a project are
as follows:

1 Corporate assets are segregated from project risks.
1 The collateral is limited to project assets.
1 Project financing can help to attract a substantial financing.

1 Lenders tend to find a work-out solution rather than enforce
their security.

1 Various risks can be allocated among multiple stakeholders of
the project.

The disadvantages of using project financing to structure a project
are as follows:

1 The implementation of project financing requires a more
detailed and careful analysis of the economic effects of the
project and the availability of proceeds on implementation.

7 Complexity due to the substantial number of stakeholders and
extensive due diligence.

The typical documents in a project finance transaction are as
follows:

1 Loan agreement.

1 Subordination deed.

1 Mortgage agreements.

1 Pledge agreements.

1 Suretyship and guarantee agreements.
1 Project completion guarantee.

1 Security assignments.

1 Insurance contracts.

SECURITY

1. What forms of security are available to protect
investments? How are they created and perfected?

Forms of security

There are two main types of security in Ukraine:
7 Mortgage.
1 Pledge.

The parties can create security over various categories of assets. In
particular, they can create mortgages over real estate (including
over construction that is in progress) and pledges over almost all
types of tangible movable assets, shares, contractual rights
(including those arising in the future), bank accounts, future assets
and so on.

Formalities

Mortgage agreements and pledge agreements for vehicles subject
to state registration must be notarised. Furthermore, a security
interest created under a mortgage agreement must be registered
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with the State Registry of Property Rights to Immovable Property
(Immovable Property Registry). Notarisation of mortgage and
pledge agreements in Ukraine is subject to the state duty or notarial
fees (the latter are usually agreed on a case-by-case basis between
the pledgor and a notary, depending on the book value or the market
value of the collateral). Registration of security interests with the
Immovable Property Registry is also subject to nominal fees.

As far as a pledge over movable property is concerned, the pledge
will become effective "in the relations with third parties" once
registered with the State Registry of Encumbrances over Movable
Property (Movable Property Registry). If the pledge is not registered,
the pledge remains effective in the relations between the pledgee
and the pledgor, but will not be effective in the relations with third
parties. There is little guidance on the legal consequences of a
failure of a pledge to become effective in the relations with third
parties. However, it could be argued that the failure to register may
prevent the pledgee from relying on the pledge against third parties
(such as, a purchaser of the collateral), but should not deprive the
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