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The economic turbulence encountered by Ukraine and its businesses recently prompted an 

increase in interest in and more detailed attention paid to the debt restructuring mechanisms 

available to distressed Ukrainian borrowers and their creditors. As a result, the Ukrainian market 

saw a successful use of foreign law instruments, such as a scheme of arrangement under 

English law with a number of landmark restructurings of the bond and bank debts of large 

borrowers.

To a certain extent, the choice of foreign law mechanisms in the circumstances was very helpful 

because the debts involved were foreign law-governed and structured using foreign subsidiaries 

or special purpose vehicles (SPVs) as the primary issuer or borrower. On top of this, the 

availability of efficient and reliable tools under Ukrainian law to deal with default situations like 

this proved to be fairly limited, especially when it came to restructuring holdout creditors.

Despite this, Ukraine has taken a number of legislative steps to introduce new mechanisms to 

facilitate debt restructurings. The recent adoption of the law 'On Financial Restructuring' dated 

14 June 2016 (the 'Financial Restructuring Law') introducing certain out-of-court debt 

restructuring and workout best practices into Ukrainian legislation was warmly welcomed by 

the market. Effective since the end of 2016, it marks an important milestone in establishing and 

cultivating the culture of turnarounds in Ukraine. Thus far, as many as 16 restructuring 

procedures have been launched under the Financial Restructuring Law, with majority of them 

already successfully completed.

However, lacking a cram-down mechanism for non-participating creditors, coupled with certain 

tax benefits available only to local borrowers and banks, the Financial Restructuring Law can still 

act to disincentivise foreign creditors from participating in out-of-court restructurings under this 

law. As such, while the Financial Restructuring Law establishes a useful framework for some 

local turnarounds, it is unlikely to be suitable in the context of complex cross-border 

restructurings involving holdout creditors. Concurrently, the draft Bankruptcy Procedures Code 

of Ukraine (the 'Bankruptcy Code'), which passed initial review by the Ukrainian Parliament in 

March 2018 and is currently under further review in Parliament, aims to reshape the bankruptcy 

law landscape in Ukraine. The Bankruptcy Code will introduce a number of new developments, 
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and provide flexible and efficient restructuring tools. Specifically, Article 6 of the draft 

Bankruptcy Code on pre-trial rehabilitation envisages a mechanism similar to the United 

Kingdom scheme of arrangement, with a court-sanctioned restructuring plan prepared by the 

debtor and agreed with the majority of creditors, which will become binding on all creditors.

The concept of pre-trial rehabilitation is not new for Ukraine, and is already contemplated by 

Article 6 of the existing law 'On Restoration of the Debtor's Solvency of Declaration of 

Bankruptcy' of 1992 (the 'Bankruptcy Law'). Yet the existing pre-trial rehabilitation procedure 

under the Bankruptcy Law is of limited use in practice due to the major flaw that the consent of 

all secured creditors is required for the approval of the plan. The new draft Article 6 of the 

Bankruptcy Code is a revisited and improved version removing (among other things) this 

requirement. In particular, it is contemplated that the restructuring plan must be approved by 

more than 50 per cent of the value of each applicable class of unsecured creditors in the plan. 

In addition, at least two-thirds of the value of each of the applicable classes of secured creditors 

in the plan must vote in favour of it. If subsequently sanctioned by the court, the plan then 

binds all the creditors to the plan, irrespective of their vote.

Clearly, if adopted, the new procedure would be a breakthrough for the Ukrainian market, and 

would no doubt be a very useful add-on to the toolkit available to the parties on complex cross-

border restructurings involving Ukraine.
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