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Introduction

I am delighted to introduce the 2012 edition of “EER - The European Energy Handbook” which will give 
an in-depth survey of current issues in the energy sector in 41 European jurisdictions.  

In addition to the chapters authored by Herbert Smith lawyers, this year, we have contributions from 
Schoenherr (Albania, Austria, Bulgaria, Croatia, Czech Republic, Hungary, Montenegro, Romania, 
Serbia, Slovakia and Slovenia); Stibbe (Belgium, Luxembourg and the Netherlands); Karanovic & Nikolic 
(Bosnia and Herzegovina and the former Yugoslav Republic of Macedonia); Georgiades & Pelides 
(Cyprus), Kromann Reumert (Denmark); Raidia Leijns & Norcous (Estonia, Latvia and Lithuania); 
Roschier (Finland); Gleiss Lutz (Germany); Kyriakides Georgopoulos & Daniolos Issias (Greece); BBA//
Legal (Iceland); Arthur Cox (Ireland); Studio Legale Legance (Italy); Linkage & Mind LLP (Kazakhstan); 
Refalo & Zammit Pace Advocates (Malta); Arntzen de Besche Advokatfirma AS (Norway);  WKB 
Wierciński, Kwieciński, Baehr (Poland); Esquivel Advogados (Portugal); Advokatfirman Vinge (Sweden); 
Homburger (Switzerland); Hergüner Bilgen Özeke (Turkey); and Sayenko Kharenko (Ukraine).

The review includes a summary of each legal and regulatory energy framework and analyses issues 
such as industry structure, Third Party Access, the framework applying to use of system both at the 
transmission and distribution levels, market entry, nuclear power and cross border interconnection. 
Special attention is given to the status of transposition and implementation of the Third Energy Package 
and the Climate Change Package into national law.

Although most elements of the Third Energy Package and Climate Change Package have now entered 
into force, they are slow to find their way onto national statute books. The Commission has highlighted 
its intention to prioritise the implementation the applicable energy market legislation and has 
commenced numerous infringement proceedings in this respect.

Whilst these packages are not yet fully implemented in all EU member states, further European 
measures have been announced and or adopted: The European Commission has been busy over the 
last twelve months and has put forward key initiatives for the European energy market, including in 
relation to the safety of offshore oil and gas operations, the improved co-ordination of the EU’s external 
energy policy, and the strengthening of Europe’s energy networks. 

As 2012 will also see the coming into force of the unbundling provisions of the Third Energy Package, 
we can expect further lively debate and changes in the European energy sector in the year ahead.

 

Silke Goldberg 
Senior associate, Herbert Smith LLP 
January 2012

© Herbert Smith LLP 2012 
The content of this publication does not constitute legal advice and should not be relied on as such. Specific advice should be sought about 
your specific circumstances.
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Third Energy Package

Throughout this publication, we refer to the two Directives and three Regulations adopted by the European 
Council and the Parliament on 13 July 2009 as the “Third Energy Package”. For ease of reference, the Directives 
and Regulations adopted as part of the Third Energy Package: EU Directives 2009/72/EC, 2009/73/EC and 
Regulations (EC) No 713/2009, No 714/2009 and No 715/2009 are referred to as the “New Electricity Directive”, 
the New Gas Directive”, the “ACER Regulation”, the “New Electricity Regulation” and the “New Gas Regulation”, 
respectively. Where the context so requires, we refer collectively to the two Directives as the “New Electricity and 
Gas Directives” and to the Regulations as the “New Electricity and Gas Regulations”, as appropriate.

Climate Change Package

We refer to the four Directives, one Regulation and one Decision adopted by the European Parliament on 17 
December 2008 and the European Council on 6 April 2009 as the “Climate Change Package”. For ease of 
reference, throughout this publication, we refer to EU Directives 2009/29/EC, 2009/28/EC, 2009/31/EC and 
2009/30/EC as the “New EU ETS Directive”, the “Renewable Energy Directive”, the “CCS Directive” and the 
“Biofuel Directive” respectively. Further, we refer to EU Decision No 406/2009/EC and Regulation (EC) No 
443/2009 as the “GHG Reduction Decision” and the “Emissions Standards Regulation”, respectively.

Where required, we have referred to the previous internal energy market directives 1996/92/EC and 1998/30/
EC as the “First Electricity Directive” and the “First Gas Directive”, respectively and to Directives 2003/54/EC and 
2003/55/EC as the “Second Electricity Directive” and the “Second Gas Directive”, respectively.

Throughout the publication, we refer to Transmission System Operators as “TSO” and to Distribution System 
Operators as “DSO”.

Legal advice

Please note that the content of this publication does not constitute legal advice and should not be relied on as 
such. Specific advice should be sought about your specific circumstances.
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Energy law in Ukraine

Accession to the European Energy Community

Ukraine has been a full member of the European Energy 
Community since February 2011, having undertaken to 
ratify two significant accession requirements – the Third 
Energy Package and the Renewable Energy Directive 
– by January 2012. Thus far, the executive branch of 
government (the Cabinet of Ministers of Ukraine) has only 
adopted a plan of action for their implementation and 
the Directives are yet to be incorporated into Ukrainian 
legislation.

Major legal developments

Taxation

The Ukrainian renewable energy market is expected 
to enjoy a period of high growth due to tax incentives 
introduced by the Tax Code of Ukraine which came into 
force on 1 January 2011. According to its provisions, 
income generated from sales of electricity produced 
from renewable sources is not subject to income tax for 
a period of 10 years commencing on 1 January 2011. 

In addition, income derived from sales of biofuels and 
income derived from sales of electricity and/or heat 
generated using biofuels are tax-exempt until 
1 January 2020. 

The same tax exemptions apply to the income of 
manufacturers of equipment and machinery designed 
for use in the production and reconstruction of technical 
hardware and vehicles using biological fuels, including 
vehicles used for agriculture and electric power 
installations, providing that the equipment and machinery 
in question are produced in Ukraine. 

Income derived from business activities carried out 
under the Law on Coal-Deposit Gas (Methane) on 
extraction and use of coal-associated gas (methane) 
from coal deposits is relieved from taxation until 
1 January 2020.

However, tax incentives apply only if the exempted 
cashflow is then re-invested for certain purposes, 
namely to increase production, to upgrade facilities, 
to implement new and innovative technologies, or to 
repay loans (including interest) taken out for the three 
aforementioned purposes. If these conditions are not 
satisfied, the income in question will be subject to tax at 
standard rates and additional penalties might also apply. 

The importation of equipment and materials to produce 
energy from renewable sources or other alternative fuels, 
including hardware, materials and machinery used for the 
manufacturing of such equipment, is now exempt from 
Ukrainian VAT, provided that the equipment and materials 
are used solely in the importer’s own facilities and that no 
similar equipment is manufactured in Ukraine.

State guarantees for producers of electricity 
from renewable energy sources (RES)

Following the recently-introduced changes to 
Ukrainian legislation regulating agreements made 
with Energorynok (the national administrator of the 
wholesale electricity market) the State now guarantees 
the application of an incentive regime to the producers 
of electricity from renewable sources, commencing from 
the date of commission of their electricity generating 
facilities. If any subsequent changes are made to this 
incentive regime, the producer is free to apply them.

Moreover, the parties entering into an agreement on the 
sale of electricity from renewable sources may settle 
their disputes at an international arbitration tribunal. 
Investors may choose to submit their disputes either to 
a sole arbitrator or an ad hoc tribunal, or to the Institute 
of the Stockholm Chamber of Commerce in accordance 
with Art. 26, para. (b) and (c) of Energy Charter Treaty, 
1994, incorporated into the agreement by reference.

Recent developments in the 
Ukrainian energy market

By Vladimir Sayenko, partner, and Konstantin Gribov, counsel, 
of Sayenko Kharenko, Kiev
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Climate change and sustainability

Trading in carbon credits

Based on the findings of UN experts, who undertook 
an examination of Ukraine’s national inventory of 
anthropogenic emissions, the UN Compliance 
Committee has decided to temporarily suspend 
international emissions trading and joint implementation 
projects in Ukraine. 

Oil and gas industry

Restructuring of the Ukrainian State 
Company “Naftogaz Ukrainy”

In September 2011, the Ukrainian government 
announced the restructuring of the Ukrainian State 
Company “Naftogaz Ukrainy” (“Naftogaz”), one of the 
purposes of which is to create a separate company to 
operate the Ukrainian Gas Transportation System (the 
“GTS”). It is widely believed that this separation of the 
GTS from Naftogaz may result in its privatisation.

State financing of the development of new 
gas deposits in the Black Sea shelf

The State Joint Stock Company “Chornomornaftogaz” 
recently received financing to develop two new gas 
deposits in the Black Sea shelf. Chornomornaftogaz 
plans to extract around 1.85 billion cubic metres of gas 
per year from 2015 onwards. 

Development of shale gas deposits

Shell, a global group of energy and petrochemicals 
companies, has signed a Joint Activity Agreement with 
the State Enterprise “Ukrgazvydobuvannya” concerning 
the exploration and extraction of shale gas in the Dnipro-
Donetsk basin. Shell will finance the development of six 
deposits. The aggregate development costs are currently 
thought to be around US$800 million. 

Black Sea shelf 

Naftogaz and the German company RWE Dea AG have 
signed a joint activity memorandum concerning the 
study of a territory of mutual interest on the Black Sea 
shelf. 

Exxon Mobile (the US company) and Naftogaz have 
signed an agreement on the joint exploration and 
production of shale gas and other non-traditional types 
of fuel in Ukrainian territory.

Settlement agreement with Vanco 
Prykerchenska Ltd

In July 2011, the Ukrainian government approved a 
settlement agreement with a foreign investor, Vanco 
Prykerchenska Ltd, concerning the termination of a 
Production Sharing Agreement on the exploitation 

and development of oil and gas deposits in the 
Black Sea shelf due to a transfer of rights under the 
Agreement from Vanco Energy to its subsidiary Vanco 
Prykerchenska Ltd. The projected total investments 
throughout the life of the project are expected to exceed 
US$15 billion.

LNG terminal

Spanish company Socoin won the tender to develop 
feasibility study documents for the construction of LNG 
terminals in Ukraine. 

Azerbaijan and Ukraine have signed an agreement 
to supply liquefied petroleum gas to Ukraine. The 
Agreement provides for SOCAR (the Azerbaijan State Oil 
Company) and the Ukrainian State Agency of National 
Projects to create a joint venture that will facilitate supply 
of liquefied petroleum gas by 1 November 2011.

Modernisation of the GTS

The European Bank for Reconstruction and 
Development has expressed an interest in financing 
the modernisation of the Ukrainian GTS. According 
to the initial reports of international consultancy firm 
Mott MacDonald, the cost of this modernisation would 
be approximately US$ 3.2 billion, rather less than the 
internal estimate by the Ukrainian Ministry of the Energy 
and Coal Industry in July 2010, which predicted a cost of 
US$6.5 billion.

Renewable energy

Second Ukrainian-European Energy Day

In June 2011, top managers of the leading renewable 
energy companies along with representatives of the 
European Commission and the Secretary of the Energy 
Community attended this annual conference in order 
to discuss the new Ukrainian Energy Strategy and the 
perspectives of Ukrainian businesses involved in the 
Energy Community. The conference has become a 
well-known event, attracting the attention of leading 
international companies and organisations as well 
as Ukrainian and foreign governmental and non-
governmental organisations. 

A “green tariff” for individuals

The National Electricity Regulation Commission (the 
“NERC”) is contemplating changing the licensing 
conditions for the sale of electricity made from renewable 
sources at the so-called “green tariff” in order to enable 
individuals to acquire licences. However, in order to 
obtain a licence following these changes, a producer 
would need fully-operational electricity generating 
facilities already in place, the difficulty of which might 
prevent private entrepreneurs from taking advantage of 
the new rules. 
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Electricity 

Construction of a 750kV electricity 
transmission line 

The European Investment Bank has signed a loan 
agreement for €350 million with the Ministry of the 
Energy and Coal Industry for the construction of a 750kV 
electricity transmission line from Zaporizzhya Nuclear 
Station to Kakhovskaya sub-station.

Nuclear energy

Joint venture on the production of nuclear fuel

In September 2011, the Ukrainian State Enterprise 
“Nuclear Fuel” and Russian OJSC “TVEL” signed an 
agreement for the creation of a joint venture to produce 
nuclear fuel in Ukraine: the private joint-stock company 
“Nuclear Fuel Production Plant”. It is envisaged that the 
new plant will produce fuel for nuclear reactors VVER-
1000, and will be completed by 2015.
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A. Electricity

A.1 Industry structure

General	Overview

The United Energy System of Ukraine (the “UES”) is 
an umbrella framework of all the facilities used for the 
generation, distribution, transmission and supply of 
electricity. The state of the Ukrainian electricity market is 
therefore closely correlated to the proper functioning of 
the UES. The existence of several overlapping electricity 
wholesale markets is strictly prohibited, so all market 
players must be members of the Wholesale Electricity 
Market of Ukraine (the “WEM”). WEM entry is subject 
to obtaining the necessary licences for the generation, 
distribution, transmission or supply of electricity.

Key	market	players

Generation companies

Most of the electricity in Ukraine is generated from 
14 thermal power plants (TPPs), four nuclear power 
stations and nine main hydroelectric power stations (with 
capacity over 40MW). The renewable energy sector 
is picking up at a steady pace, with several projects 
currently under construction, including six wind farms, 
12 solar energy power stations, two biomass energy 
power stations and 70 small hydroelectric stations the 
capacity of which does not exceed 10MW, all of which 
have successfully qualified for “green” tariffs (discussed 
in extensive detail further below). The TPPs are both 
state- and privately owned: three by limited liability 
company Vostokenergo (owned by DTEK, the largest 
privately-owned energy company in Ukraine, which is 
ultimately controlled by System Capital Management) 
and the remaining 11 by Dniproenergo, Donbasenergo, 
Centroenergo and Zachidenergo, state-owned open 
joint stock companies that are ultimately controlled by 
the National Joint Stock Company Energy Company of 
Ukraine (the “ECU”). 

The ECU was established in 2004 in order to hold the 
Government’s stakes in the energy sector, and holds 
between 50-85% of the interest in the main power 
generation and distribution companies in Ukraine. It is 
also the sole shareholder of Ukrhidroenergo, a state 
enterprise operating nine main hydroelectric power 
stations on the Dnieper and Dniester rivers. These 
hydroelectric power stations were exempt from the 
privatisation process. Nuclear power stations are 
also firmly in the hands of the state and are operated 
by Energoatom.

Network operators

The electricity network system is split into eight regional 
divisions and is operated by State Enterprise National 
Power Company Ukrenergo, a vertically-integrated 

natural monopoly responsible for the transmission 
of electricity by trunk (with a throughput capacity of 
over 110kW) and transnational networks. Ukrenergo’s 
principal business is to deliver electricity to wholesale 
consumers, (the so-called “oblenergos”, each of which 
supply end users in particular region) and to connect 
the Ukrainian network system with those of neighboring 
states, as well as to provide technical support for the 
export and import of electricity. As the sole operator 
of the UES, Ukrenergo is the centerpiece of the entire 
electricity market, controlling the consumption of 
electricity and the exploitation of electricity facilities on 
behalf of the State.

Local networks (less than 110/154kW) are owned by 
various oblenergos. There are 27 regional network 
operators (24 oblenergos and three separate companies 
in the Autonomous Republic of Crimea and the cities of 
Kyiv and Sevastopol). 

Electricity traders

Energorynok was created in 2000 to operate the WEM. It 
is the only member of the WEM to buy electricity directly 
from producers, and sells exclusively to suppliers. It also 
bills and provides payments for electricity. 

Oblenergos and other independent privately-owned 
suppliers buy electricity under a sale-purchase 
agreement with Energorynok in order to supply it to 
end consumers. 

Public authorities

The Ministry of the Energy and Coal Industry (the legal 
successor of the Ministry of Fuel and Energy) is the 
main executive State body to formulate and implement 
government policies in the energy sector. The Ministry’s 
principal task is to develop and approve regulatory 
instruments in the energy sector. It is also charged 
with approving various investment programmes and 
charters of state-owned energy enterprises, as well as 
participating in the drafting of privatisation conditions. 

The National Electricity Regulation Commission 
(“NERC”) is the regulator of the electrical power industry, 
with a specific brief to oversee natural monopolies. As 
the electricity sector’s regulator, NERC has the exclusive 
power to set, review and amend when appropriate 
electricity tariffs; issue, suspend and revoke licences 
within the electricity industry; and to protect the interests 
of consumers by imposing sanctions on licensees 
who do not comply with the terms and conditions of 
their licences.

Other public authorities responsible for administering 
certain areas of the electricity industry include the 
State Inspection on Electric Power Stations and 
Network Operations (Derzhinspekciya) and the State 
Inspection on Electricity and Heat Consumption Regime 

Overview of the legal and regulatory 
framework in Ukraine
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(Derzhenergonaglyad), both of which are subdivisions 
of Ukrenergo. The former supervises electric power 
stations and trunk networks, while the latter controls 
electricity enterprises and supplier-consumer networks.

Key	legislative,	regulatory	and	contractual	features

Legislation

The Law on the Electricity Power Industry is the 
main regulatory instrument for the electricity sector, 
covering the generation, transmission, supply and 
use of electricity. It also contains provisions on safety 
and maintenance, the use of generating facilities, and 
electricity consumption. The Law on Energy Saving 
regulates economic cooperation between the State 
and private entities, promoting effective energy use 
as well as stipulating certain economic sanctions for 
wasting resources.

All members of the WEM must sign an agreement (the 
WEM Agreement), which establishes market conditions 
in the WEM and stipulates the rights and obligations of 
the parties. 

The Energy Strategy of Ukraine 2030, which was 
approved by the Cabinet of Ministers in 2006, states 
that the long-term aim of Ukrainian energy policy is to 
obtain complete energy independence by 2030, through 
increased reliance on renewable energy sources. 

Contractual framework

The members of the WEM conclude the following types 
of agreements:

• the sale of electricity by the generator to 
Energorynok;

• the sale of electricity by Energorynok to suppliers 
under a regulated tariff (meaning sale to oblenergo);

• the sale of electricity by Energorynok to suppliers 
under a non-regulated tariff (independent privately-
owned suppliers);

• agreements concerning operational and technical 
cooperation between Energorynok and Ukrenergo;

• agreements concerning the connection of 
non-regulated tariff suppliers to regional networks 
owned by oblenergo;

• supply agreements between suppliers and 
end consumers;

• agreements concerning the connection to the 
network between suppliers and end consumers. 

Although producers of electricity from renewable energy 
sources have the right to enter directly into agreements 
with consumers, they must still join the WEM and enter 
into an agreement with Energorynok, which acts as the 
intermediary in the wholesale electricity market and has 
the exclusive authority to buy electricity generated from 
renewable energy sources.

Licensing

All business activities in the Ukrainian electricity market 
are subject to licensing, including electricity generation, 
distribution, transmission, supply (under both regulated 
and non-regulated tariffs) and wholesale supply. 

Licences are issued by NERC whose powers also 
include determining the term of a licence (which must be 
at least three years). NERC may revoke the licence if the 
licensee repeatedly or materially violates its conditions. 

A.2 Electricity trading

As mentioned above, electricity is traded on the WEM 
on a “one buyer” model – Energorynok, which buys all 
the produced electricity before selling it to suppliers 
under regulated and non-regulated tariffs. Suppliers then 
distribute electricity to consumers.

The WEM is controlled by the annual General Meeting 
of WEM members, the representative body of which 
is the WEM Council charged with supervising the 
performance of WEM Agreements as well as inspecting 
Energorynok’s activities. The main principles of the WEM 
are the following:

• equal access to the market and networks under 
licence conditions;

• a WEM Agreement must be entered into by all 
market participants on the sale of electricity 
to Energorynok or the purchase of electricity 
from Energorynok;

• rules of the WEM regulate the prices of electricity 
at all stages, from generation to access by the 
end consumer.

Following the National Action Plan on the Implementation 
of Economic Reforms for 2011, the WEM will be 
transformed into a competitive market based on direct 
agreements between suppliers and producers. The 
draft of the Law on Electricity Market, the law that will 
enact this change, has been prepared by NERC and is 
available at its official web page for public discussion.

A.3 Third party access regime

Ukraine’s electricity market is heavily regulated, and 
dominated by state-owned enterprises. Third party 
access is complicated – a third party may either buy 
shares in state companies (for instance, in oblenergos 
undergoing privatisation under the Energy Strategy) or 
construct or lease private power generating facilities, 
especially those using renewable energy sources. 
However, all businesses that meet the membership 
criteria have free access to the WEM. 

A.4  Tariffs

The tariffs for generated electricity are established by 
NERC, except for hydroelectric energy to which different 
rules apply. The tariff for hydroelectric power is the 
average price offered by producers calculated on an 
hourly basis. Small hydroelectric power stations (the 
capacity of which is less than 10MW) can sell electricity 
at non-regulated tariffs directly to consumers, in which 
case the producer establishes the tariff in an agreement 
entered into with the consumer. 

Energorynok sells electricity for a wholesale market 
price which consists of the purchase price, Energorynok 
and Ukrenergo service fees, and a premium for loss of 

U
krain

e



EER - the European Energy Handbook 2012 433

electricity during transmission. Retail electricity tariffs only 
apply to oblenergos, due to their local network monopoly. 
The tariff is set monthly by NERC and is the same for all 
oblenergos. Generally, the retail tariff is the wholesale 
market price adjusted to reflect various technological 
losses, distribution and supply tariffs. 

The	“green”	tariff

In 2008, the “green” tariff was introduced into the 
Ukrainian legislation as a special tariff for electricity 
generated from renewable sources, such as solar power, 
wind, geothermal energy and so on. 

Established by NERC for each electricity producer, the 
“green” tariff (which will be in force until 2030) is based 
on a tariff multiplier, the value of which varies according 
to the kind of RES involved. This tariff multiplier is based 
on the January 2009 general retail tariff applicable to 
low-voltage electricity consumers calculated for the 
period of peak loading. However, for RES power stations 
commissioned after 2014, 2019 and 2024, the multipliers 
will decrease by 10%, 20% and 30% respectively. The 
purpose of this is to incentivise the construction of RES 
power stations as early as possible.

The application of the “green” tariff depends on the 
compliance with the so called “Ukrainian component” 
requirement, which was initially introduced in 2009 and 
further modified in June 2011. In order to qualify for the 
“green” tariff, power facilities must demonstrate a certain 
minimum spend on Ukrainian products, materials and 
services. As of 1 January 2012, the “green” tariff only 
applies to those facilities whose total construction cost 
includes not less than 15% of materials, works and 
services originating in Ukraine. This minimum spend is set 
to increase to 30% on 1 January 2013 and to 50% on 1 
January 2014. Solar power facilities must spend on solar 
modules a minimum of 30% on Ukrainian products and 
services from 1 January 2013 and 50% from 1 January 
2014. This creates ample opportunities for Ukrainian 
domestic producers of polysilicon wafers such as 
Quazar Micro. 

It is also important to note an amendment to the Law 
on Electricity Power Industry this year to provide for a 
state guarantee. The essence of this guarantee is that 
all electricity generated by facilities using alternative 
energy sources (except for electricity derived from small 
hydroelectric power stations), and not being sold directly to 
consumers or energy supply companies, will be purchased 
by the state for cash at the established “green” tariff. 

A.5 Market entry

In order to become a member of the WEM, any candidate 
wishing to engage in any electricity activity on the WEM 
must submit an application to the WEM Council and 
complete the three following steps: 

• obtain a licence for the activity based on which the 
candidate plans to become a WEM member;

• submit all required information to the WEM Council;

• register as a “subject of entrepreneurial activity” in 
accordance with the legally established procedure.

A.6 Public service obligations 

Ukrainian legislation does not contain any special 
provisions regarding public service obligations; rather, it 
states the general rights and obligations of both suppliers 
and consumers, any more detailed obligations bring 
derived from individual suppler-consumer agreements. 

A.7 Cross-border interconnections

State foreign trade company “Ukrinterenergo” provides 
technical support for cross-border transmission of 
electricity and was established in order to ensure the 
transmission and export of electricity to neighbouring 
countries. It owns 52% of shares in Ukrenergy 
Holding AG, a company which supplies electricity to 
six European countries.

B. Gas and oil sector

B.1 Industry structure

The current domestic production of hydrocarbons 
covers only 15-18% of Ukrainian domestic consumption. 
Consequently, up to 85% of oil and gas are imported 
from elsewhere in the CIS. However, Ukraine is set to 
increase its domestic extraction of oil and gas through the 
promotion of joint activity programs. In order to diversify 
gas supplies, the Ukrainian government has approved 
projects for the construction of Liquefied Petroleum Gas 
(“LPG”) terminals at sea ports.

Currently, certain sectors of the industry are run by 
state monopolies – notably hydrocarbon transportation 
and storage. Ukraine’s state-owned United Gas 
Transportation System (the “GTS”) operated by 
“Ukrtransgaz” deals with all gas transportation, 
distribution and storage. However, in other sectors 
(exploration, extraction and processing) private 
companies are quite active. Any activities related to 
exploration for hydrocarbons or the production of 
hydrocarbons require a licence.

State enterprises operating in the hydrocarbons market 
enjoy state protection from bankruptcy and debt claims 
– as provided by the Law on the Measures Aimed at 
Ensuring Stable Operation of Fuel and Energy Companies.

Key	market	players

National joint-stock company “Naftogaz of Ukraine” 
(“Naftogaz”) is a vertically-integrated oil and gas 
company, whose affiliates produce over 90% of the 
oil and gas in Ukraine. Naftogaz is engaged in the full 
cycle of oil and gas operations, from exploration and 
development to storage, transportation and supply to 
consumers through the following subsidiary companies:

• state joint stock company “Chornomornaftogaz” is 
responsible for the exploration and production of oil 
and gas in the Black Sea and the Sea of Azov shelf 
as well as the transportation (including transit) and 
storage of natural gas in the Autonomous Republic 
of Crimea
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• subsidiary company “Ukrtransgaz” is responsible for 
the transportation (including transit) and storage of 
natural gas in Ukraine, except Crimea

Public joint stock company “Ukrnafta” and Naftogaz’s 
subsidiary company “Ukrgazvydobuvannia” are 
major oil and gas producers operating drilling and 
processing facilities.

Open joint stock company “Ukrtransnafta” 
distributes oil to refineries and transits the exported 
oil through the territory of Ukraine. It operates two 
major oil pipelines: “Druzhba” and “Prydniprovsky 
Magistralny Naftoprovody”.

Please note that, due to obligations imposed by the EEC 
Charter on Ukraine, Naftogaz is being re-organised and 
several of its subsidiaries are being hived off. It is also 
expected that it will lose its regulatory powers. 

There are also a number of well-known private players in 
the oil and gas industry that are actively involved in the 
production of hydrocarbons.

Public	authorities

The Ministry of the Energy and Coal Industry is the main 
authority empowered to determine and implement state 
policies in the oil and gas sector.

The State Service of Geology and Subsoil Use of 
Ukraine issues special permits for subsoil use, controls 
compliance with their requirements, and is empowered 
to suspend or terminate the permits it issues. 

The Ministry of Ecology and Natural Resources of 
Ukraine approves documentation required in order to 
obtain a special permit on subsoil use. 

The State Service on Mining Supervision and Industry 
Safety issues mining allotments for oil and gas extraction, 
and controls compliance with safety requirements for 
gas processing and transportation facilities.

The NERC issues licences for business activities in 
the oil and gas sectors and approves tariffs for the 
transportation, supply and storage of oil and gas.

Main	laws

The Subsoil Code of Ukraine establishes the general 
principles of subsoil use.

The Law on Oil and Gas regulates the issues of 
ownership of extracted oil and gas, as well as the 
functioning of underground storage, processing and 
transportation facilities. It also governs the conditions 
and requirements according to which companies can 
obtain special permits for the use of oil and gas deposits.

The Law on Principles of Natural Gas Market Functioning 
provides all licensees with free access to the GTS, 
as well as free entry to the gas market. Moreover, the 
Law establishes unbundling requirements for market 
participants and essential provisions for contracts 
with consumers.

The Law on Gas (Methane) of Coalfields establishes 
a legal framework for gas extraction in coalfields. In 
addition, it governs the relations between the coalfield 
users and the developers of any gas deposits. 

The Law on Pipeline Transport regulates ownership 
rights with respect to the pipeline system and 
its infrastructure.

The Law on Production Sharing Agreements regulates 
the procedure for the conclusion and execution of 
production sharing agreements (“PSA”), lists their 
essential provisions, and provides conditions for 
production sharing.

Licensing

All mineral resources located in the territory of Ukraine 
are the exclusive property of the Ukrainian nation and, 
consequently, any development of oil and gas deposits 
requires special permits for subsoil use. 

Such permits are awarded to auction winners and 
issued by the State Service of Geology and Subsoil Use. 
However, there are a few exceptional cases in which 
special permits can be awarded without the auction 
taking place. In particular, companies performing 
exploration works at their own cost, or under a PSA; 
expanding the already developed subsoil for further 
exploration, constructing storage facilities, or increasing 
extraction area by less than 50% of the already 
developed area, will normally qualify for a special permit 
without entering the auction process.

The term of the permit is stipulated by the applicant and 
approved by the State Service of Geology and Subsoil 
Use. It cannot exceed 10 years for oil and gas deposits 
exploration works, 20 years for the production of oil and 
gas deposits (30 years for the production of deposits on 
the Black Sea shelf), and 50 years for the construction 
and use of underground storage for oil and gas. The 
term of the permit can be extended if the applicant 
observes the conditions of subsoil use. 

As provided by the Law on the Licensing of Certain 
Business Activities, the following business activities need 
to have a licence issued by NERC:

• Transportation of oil and oil products by trunk 
pipelines, transportation of gas by pipelines, and 
gas distribution:

• Supply of gas under regulated and 
non-regulated tariffs;

• Storage of excessive gas volumes (in excess of 
licensing conditions).

Production	sharing	agreements

PSAs are concluded between the Cabinet of Ministers 
of Ukraine on behalf of the state and the investor(s). 
In a PSA, the state empowers the investor to explore 
and develop hydrocarbon deposits at its own cost and 
risk and in return receives a specified share in future 
production revenue. The state ensures the issuance and 
approval of all necessary permits, quotas and licences 
for the investor, which will remain valid during the term of 
PSA. The term of a PSA cannot exceed 50 years but may 
be extended.

PSAs are concluded with tender winners, the only 
exception being PSAs on development of small 
hydrocarbons deposits, which can be concluded with 

U
krain

e



EER - the European Energy Handbook 2012 435

any investor as long as it is approved by the Cabinet of 
Ministers and the local council. It is for the Cabinet of 
Ministers to decide what counts as a “small deposit”.

PSAs place certain obligations on the investor. Materials 
and services used must be of Ukrainian origin if possible 
(provided that they comply with international standards), 
and most employees must have Ukrainian citizenship. 
Also, under the PSA, all equipment and materials 
imported by the investor are released from customs 
licensing and quotas. 

The Ukrainian state guarantees that no statutory 
instruments will have any binding effect on the investor, 
except for those regulating safety, health and welfare 
at work, environment protection, and public health. 
The investor must immediately comply with a decision 
to limit, suspend, or terminate subsoil subsoil use. The 
state guarantees the application of legislation effective at 
beginning of the PSA during its effective term with, apart 
from any supervening legislation which provides a more 
favourable regime for investors.

B.2 Gas trading

Ukrainian legislation defines the natural gas market as 
one which is based on competitive principles, with certain 
exceptions. These exceptions apply to the activities of 
state-owned companies, joint ventures and joint activity 
agreements. Such market participants are obliged to 
sell natural gas based on pre-established prices to 
Naftogas, which will then subsequently distribute it to the 
end consumer. 

Suppliers sell gas to consumers under either regulated or 
non-regulated tariffs. The regulated tariff is established 
by NERC and applies to owners or users of distribution 
networks, while the non-regulated tariff applies to 
customers and is negotiated in separate agreements. It 
is prohibited for the same company to supply gas under 
both non-regulated tariffs and regulated tariffs in the 
same area.

The Law On Principles of Functioning of Natural Gas 
Market requires the following contractual framework for 
gas supply:

• An agreement between the supplier and gas 
producer on the sale and purchase of gas;

• An agreement between the supplier and 
transporting company on the transportation of gas 
by trunk pipelines;

• An agreement between the supplier and 
distributing company on the transportation of gas 
by distribution networks; and

• An agreement between the supplier and 
consumer.

B.3 Third party access regime to gas 
transportation networks (and 
storage facilities)

According to the Law On Principles of Functioning of 
the Natural Gas Market, the owners or users of gas 
transportation networks must provide free access for 

every market player, ensured by and stipulated in network 
connection agreements. Denying access without valid 
grounds amounts to a breach and entities in breach 
may be fined or see their licence suspended or even 
terminated. However, owners may refuse network 
access for valid reasons – for example absence of 
free loading capacity.

The connection to pipelines is governed by a Standard 
Agreement on gas transportation concluded between 
the supplier and the responsible state company. In order 
to enter into a Standard Agreement, a supplier must 
conclude a gas supply agreement with consumers, and 
obtain a Supply Volume Certificate issued by NERC.

Consumers can connect to the gas distribution networks, 
but only if a gas supply agreement has been concluded 
and the gas supply system duly commissioned. 

B.4 Use of system

According to the Access Rules for the GTS, developed by 
Naftogaz, transportation tariffs are as follows:

• The price for residential consumers is established 
by NERC and it is calculated by a special formula. 

• The price for non-residential consumers is 
established by a separate contract. 

In order to gain access to storage facilities, a company 
needs to enter into an agreement with Ukrtransgaz. 
NERC establishes storage tariffs for residential 
consumers, while non-residential consumers pay tariffs 
as stipulated under separate contracts.

B.5 Market entry

The Law on the Natural Gas Market establishes 
unbundling requirements for transporters and distributors 
of gas. A distributor or transporter cannot also engage 
in development and supply, and distributors cannot also 
provide transportation or storage services. However, if 
the distributors and transporters belong to a vertically-
integrated business entity, their legal and managerial 
independence should be ensured. Enterprises are free to 
choose unbundling measures, but must submit a list of 
the measures to NERC. The unbundling regime does not 
apply to small enterprises.

In order to enter the gas market, participants therefore 
need only to obtain a standard licence, during the term 
of which the applicant must have the required asset 
base defined by the NERC in its normative documents. 
Suppliers under non-regulated tariffs, together with 
affiliated companies, cannot supply more than 35% of 
the total amount of consumed gas in Ukraine. This is to 
ensure that they do not acquire market dominance as 
defined by the applicable competition laws.

B.6  Public service obligation

Ukrainian legislation does not contain any special 
provisions regarding public service obligations; rather, it 
states the general rights and obligations of both suppliers 
and consumers, any more detailed obligations bring 
derived from individual suppler-consumer agreements. 
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B.7 Cross-border interconnections

The system of gas and oil pipelines in Ukraine is used 
for transit of Russian hydrocarbons to neighbouring 
European countries, namely to Poland, Slovakia, Romania 
and Hungary. The conditions of oil and gas transit are 
established in long-term contracts between Naftogaz and 
Gazprom. However, according to the Energy Strategy, 
the Ukrainian government plans to diversify its oil and gas 
supply by constructing new pipeline systems to import 
hydrocarbons from the Caspian region.

C.  Energy efficiency and 
renewable energy 

The Law on Energy Saving is the main legal instrument 
governing energy saving projects. It establishes 
numerous economic bonuses and priority credit 
policies for enterprises implementing energy-efficient 
technologies. The Law also provides for a fine imposable 
on business entities for overspending energy resources 
in the amount of 200% of wasted resources value.

C.1 Climate change initiatives

Ukraine signed the Kyoto Protocol in 1999 which 
was ratified by the Ukrainian parliament in 2004. In 
2005 the Cabinet of Ministers of Ukraine approved 
the National Plan for the Realisation of Kyoto Protocol 
Provisions, most of the measures of which must be 
accomplished by 2012. Presently Ukrainian legislation 
contains a number of legislative documents regulating 
the realisation of Joint Implementation projects aiming to 
reduce CO2 emissions. 

The Ukrainian Tax Code introduced an ecology tax on 
polluting atmospheric and water emissions. This tax is 
imposable on all legal entities whose activities generate 
waste and/or emissions, including representative offices 
of non-residential enterprises, and every car owner. 

C.2 Emission trading

Since Ukraine is not an EU member state, it does 
not participate in the EU emissions trading scheme 
(“ETS”). However, Ukraine is putting in place Joint 
Implementation projects and emission trading as 
established under the Kyoto Protocol. The State 
Environmental Investment Agency of Ukraine (the “SEIA”) 
is responsible for the execution of the Kyoto Protocol, 
and issues letters of approval for particular projects. 
In order to obtain permission for the sale of emission 
reduction units (“ERU”) the owner or user of the Joint 
Implementation target object must submit a set of 
documents to the SEIA, together with a draft of the 
contract entered into with the buyer. Around 200 Joint 
Implementation projects have obtained supporting letters 
from SEIA as of January 2011. In October 2011 the UN 
Compliance Committee decided to temporarily suspend 
the mechanisms of international emissions trading and 
joint implementation projects in Ukraine because of a 
breach of reporting rules. 

C.3  Carbon capture and storage 

Despite the fact that Ukraine received an EU grant 
for the research and development of clear carbon 
technologies, there is no applicable law providing 
for their implementation. The Ukrainian Institute of 
Carbon Technologies, which is responsible for the use 
of the grant, is set to develop recommendations on 
carbon capture for heat power stations in order to offer 
investment projects in two years’ time. 

C.4 Renewable energy

The core RES legislation includes the following Laws: 

The Law on Alternative Energy Sources, adopted in 
2003, provides the list of RES and types of permits 
issued for activities using RES, including permits for the 
creation of personal networks for the transmission of 
electricity directly to consumers.

The Law on Electricity Power Industry provides the 
“green tariff” for RES electricity supply, regulates the 
Ukrainian component requirement, and provides state 
guarantees for RES electricity producers.

The Resolution No. 444 of Cabinet of Ministers of 
Ukraine (14 May 2008) provides a list of VAT-exempt 
imported equipment and materials for the construction of 
facilities using RES.

The Tax Code establishes taxation privileges for 
RES producers.

In 2006, NERC approved licensing terms for commercial 
activities for heat power generation using renewable 
and non-traditional sources of energy. As of September 
2011, 78 companies have obtained licences for heat 
energy generation. 

RES electricity generators must obtain a licence from 
NERC before they can generate electricity and apply 
for the “green” tariff. NERC has developed sample 
agreements on electricity supply with consumers which 
should be used by generating companies to sell RES 
electricity under the “green tariff”. 

Construction of solar and wind power stations is a 
priority of national development programs. LLC “Wind 
Parks of Ukraine” and DTEK recently announced 
construction of several wind parks, while Active Solar 
Inc. has already commissioned a solar power station 
in Crimea. As of September 2011, 69 companies have 
obtained licences for electricity production using RES. 

C.5 Biofuels

In 2009, Ukrainian laws on biofuel production and 
use were amended in order to lift custom duties on 
the importation of equipment and materials for the 
construction and development of biofuel facilities 
between 2010 and 2019. However, since 2010, the 
production of biofuels has stagnated due to the failure of 
the state to approve the necessary technical standards. 

General provisions on the production of biofuels are 
established by the Law on Alternative Fuels, which 
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distinguishes between conventional and alternative fuels, 
establishing free access to the biofuels market for all 
producers. However, bioethanol production and trade 
need to be licensed by the State Tax Administration. The 
sale, although not the production, of biogas or biodiesel 
requires a licence from the Ministry of the Energy 
and Coal Industry.

D. Nuclear energy
At present, there are four nuclear power plants in 
operation in Ukraine (Rivne, Kchmelnytsky, South Ukraine 
and Zaporizhzhya), providing approximately 46% of 
the total electricity produced. National Nuclear Energy 
Generating Company “Energoatom” (Energoatom) 
owns and operates these four nuclear power plants. 
The main activities of Energoatom are the construction, 
commissioning and exploitation of nuclear installations as 
well as nuclear waste management. 

Chernobyl nuclear power plant was taken out of service 
in 2000. Its operator, State Specialised Enterprise 
“Chernobyl NPP” is constructing a new shelter funded by 
the International Chernobyl Shelter Fund established by 
the EBRD. 

Ukraine is an active member of the IAEA, meaning that 
Ukrainian legislation must comply with ratified IAEA 
regulations. The key statute on nuclear power is the Law 
On the Use of Nuclear Energy and Radiation Safety, 
which imposes certain obligations on operators of 
nuclear installations and regulates liability for damages 
resulting from nuclear fission and fusion. The procedure 
for obtaining special licences is regulated by the Law On 
Licensed Use of Nuclear Energy.

The State Nuclear Regulatory Inspection is the sole 
nuclear power regulator in Ukraine, empowered to 
issue licences for nuclear industry activities as well as 
permits for the commissioning of nuclear power stations 
and waste storage. It also develops and monitors 
safety standards. 

According to the Energy Strategy, by 2030 Ukraine 
is set to increase its production of nuclear power by 
commissioning two new reactors at Khmelnytsky nuclear 
power plant as well as by commencing the construction 
of new nuclear stations with a total power of 6.5GW.
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