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T he 2017 IBA 

Annual Conference 

will be held in Sydney, 

Australia’s leading global 

city. Recognised internationally as a 

future-focused and innovative business 

centre, Sydney provides headquarters 

for almost 40 per cent of the top 500 

Australian corporations. 

The city combines natural beauty 

with buzzing urban villages and a city 

centre that’s home to some of the 

world’s most recognisable and iconic 

structures such as the Opera House 

and Sydney Harbour Bridge.

As one of the world’s most 

multicultural and connected cities, 

Sydney will be an ideal location for 

the largest and most prestigious event 

for international lawyers, providing 

an abundance of business and 

networking opportunities, as well as 

the chance to explore one of the most 

beautiful cities on Earth.

What will Sydney 2017 offer you? 
• Gain up-to-date knowledge of the key developments in your area of law which 

you can put into practice straight away

• Access to the world’s best networking and business development event for 

lawyers – attracting over 6,000 individuals in 2016 representing over 2,700 law 

fi rms, corporations, governments and regulators from over 130 jurisdictions

• Build invaluable international connections with leading practitioners worldwide, 

enabling you to win more work and referrals

• Increase your profi le in the international legal world 

• Hear from leading international fi gures, including offi cials from the government 

and multilateral institutions, general counsel and experts from across all practice 

areas and continents

• Acquire a greater knowledge of the role of law in society

• Be part of the debate on the future of the law

To register your interest:
Visit: www.ibanet.org/Form/Sydney2017.aspx Email: ibamarketing@int-bar.org

To receive details of all advertising, exhibiting and sponsorship opportunities 

for the IBA Annual Conference in Sydney email andrew.webster-dunn@int-bar.org

OFFICIAL CORPORATE SUPPORTER
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Contributions to this newsletter or articles pubished directly 
on the IBA website are always welcome. If you wish to be a 
contributor for your country or region and can provide updates 
twice a year, please contact the Newsletter Editors using the 
details above.

Terms and Conditions for submission of articles

1. Articles for inclusion in the newsletter should be sent to the Newsletter Editor.
2. The article must be the original work of the author, must not have been previously 

published, and must not currently be under consideration by another journal. If it 
contains material which is someone else’s copyright, the unrestricted permission 
of the copyright owner must be obtained and evidence of this submitted with the 
article and the material should be clearly identified and acknowledged within the 
text. The article shall not, to the best of the author’s knowledge, contain anything 
which is libellous, illegal, or infringes anyone’s copyright or other rights.

3. Copyright shall be assigned to the IBA and the IBA will have the exclusive right 
to first publication, both to reproduce and/or distribute an article (including 
the abstract) ourselves throughout the world in printed, electronic or any other 
medium, and to authorise others (including Reproduction Rights Organisations 
such as the Copyright Licensing Agency and the Copyright Clearance Center) 
to do the same. Following first publication, such publishing rights shall be non-
exclusive, except that publication in another journal will require permission from 
and acknowledgment of the IBA. Such permission may be obtained from the 
Director of Content at editor@int-bar.org. 

4. The rights of the author will be respected, the name of the author will always be 
clearly associated with the article and, except for necessary editorial changes, no 
substantial alteration to the article will be made without consulting the author.
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All rights reserved. No part of this publication may be reproduced 
or transmitted in any form or by any means, or stored in any 
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Advertising
Should you wish to advertise in the next issue of the Antitrust 

newsletter, please contact the IBA Advertising Department:

advertising@int-bar.org

This newsletter is intended to provide general information 

regarding recent developments in antitrust. The views expressed 

are not necessarily those of the International Bar Association.
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A YEAR OF MERGER CONTROL REFORM

The year 2016 was eventful for competition 
lawyers in Ukraine. Many improvements 
were initiated and implemented by 

the new leadership of the Anti-Monopoly 
Committee of Ukraine (AMCU) that was 
appointed just over a year ago and immediately 
took steps to transform the AMCU into a 
modern and effective competition agency. 
This reform was supported by the Parliament 
of Ukraine that adopted important 
amendments to competition laws. 

Methodology on fines calculation 

The reform started with the development of 
the Guidelines for the Calculation of Fines 
for Violation of Ukrainian Competition 
Law (the ‘Guidelines’) in September 2015. 
These Guidelines were designed to increase 
the transparency and predictability of fines 
imposed by the AMCU. Ukrainian law allows 
the AMCU to determine, at its own discretion, 
the amount of the fine up to a maximum cap 
calculated as a percentage of the worldwide 
turnover of the undertaking (eg, five per 
cent for merger control violations). To 
make fines more predictable, the Guidelines 
introduced a methodology which the AMCU 
should follow when determining the amount 
of a fine for a violation. The process consists 
of two phases: (1) determination of the 
basic amount of the fine, depending on the 
income achieved in the market affected by 
the violation; and (2) adjustment of the basic 
amount taking into account mitigating or 
aggravating circumstances. 

Amnesty for merger control violations

Along with the methodology for fines 
calculation, the Guidelines introduced an 
amnesty programme for past merger control 
violations. The amnesty programme was 
initially supposed to last for one year until 
15 September 2016. Following numerous 
discussions and in response to petitions from 
the business community, the AMCU has 
extended the amnesty period for another half 
a year, until 15 March 2017. 

Under the amnesty programme, in case 
an undertaking discovers that it failed to 
seek merger clearance approval from the 

 

 

 

AMCU for one of its past M&A transactions 
completed prior to 15 September 2015, such 
undertaking may apply to the AMCU to 
obtain the approval post factum. In this case, 
the AMCU undertakes to impose a relatively 
small fixed fine of UAH 102,000 
(approximately €3,600), irrespective of the 
turnover of the violator. 

Publication of decisions 

Another step towards transparency of the 
AMCU’s procedures was the decision of the 
AMCU to publish extracts from its decisions 
starting from July 2015. This practice 
later became mandatory, following the 
amendments to the law which obliged the 
AMCU to publish the following information 
on its official website:
 • information on the initiation of the 

 concentration or concerted practices 
 investigations;

 • full text of decisions as a result of a review 
 of applications, cases on concentration or 
 concerted practices (except for information 
 with limited access); and 

• full text of decisions as a result of a review of 
 cases on the violation of competition legislation 
 (except for information with limited access). 

New merger filing thresholds, fast-track 
review and other procedural changes 

Major changes to the merger control 
regime stem from the Law of Ukraine ‘On 
Amendments to the Law of Ukraine “On 
Protection of Economic Competition” 
Concerning the Increase of Efficiency of 
Control over Economic Concentrations’ (the 
‘Law’), which was adopted by the Parliament 
of Ukraine on 26 January 2016 and came into 
force on 18 May 2016. This Law increased the 
financial thresholds and introduced a number 
of other important improvements to the 
merger control regime. 

Filing thresholds 

According to the Law, merger clearance, 
in the form of approval of the AMCU 
for concentration, is now required in the 
following two cases:

A year of merger control reform
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• the combined worldwide turnover or 
value of assets of all the parties to the 
concentration exceeds €30m and at the 
same time the turnover or value of assets 
in Ukraine of each of at least two parties 
exceeds €4m; or

• an undertaking, being the target of 
acquisition, the seller of assets or one of 
the joint venture’s founders has turnover 
or value of assets in Ukraine exceeding 
€8m, while the turnover of at least one 
other party to the concentration exceeds 
€150m worldwide.

All thresholds are calculated for the previous 
financial year on a group-wide basis, which 
means that the turnover and value of assets 
for all undertakings connected by a control 
relationship must be added together, including 
for the seller that controls the target. 

In addition to raising financial thresholds, 
the Law also abolished the market share 
threshold that was used in the past (the merger 
filing was required in case the market share of 
any party to the concentration, or combined 
market share of all parties, exceeded 35 per 
cent on the relevant market).

Fast-track review option

The Law also introduced an expedited 
review procedure that should be applied to 
transactions with no or insignificant effect 
on competition in Ukraine. According to 
this procedure, the AMCU will review a 
merger filing and grant the approval for 
concentration within 25 calendar days 
(reduced from the usual 45 days) in any of 
the following cases:
• only one party is active in Ukraine;
• the combined market share of the parties 

on the same product market in Ukraine 
does not exceed 15 per cent; or 

• the combined market shares or shares of 
the parties do not exceed 20 per cent on the 
vertically integrated Ukrainian market(s).

Other procedural changes

In addition to the aforementioned 
improvements, the Law introduced the 
following procedural changes to merger 
control process in Ukraine: 
• The applicants now have a possibility 

to approach the AMCU and ask for 
preliminary consultation before submitting 
the merger filing. Such a procedure 
permits the applicants to clarify the scope 
of the information and documents to be 

submitted to the AMCU and check their 
completeness beforehand.

• A new procedure for offering remedies 
to the AMCU was introduced. In case the 
AMCU discovers grounds for prohibition of a 
concentration, the parties will have 30 calendar 
days (extendable) to offer the AMCU remedies 
that would eliminate the negative impact of 
the concentration on the market. 

• The Law imposed a mandatory requirement 
to disclose beneficial owners of each party 
to the concentration in the notification. 
Failure to comply with this requirement 
is sufficient for the AMCU to reject the 
notification as being incomplete.

• The filing fee to be paid for the review of 
a merger filing application by the AMCU 
was increased by four times to UAH 20,400 
(approximately €720).

New regulation on concentration

In order to implement the Law, the 
AMCU adopted amendments to its main 
procedural merger control document 
entitled the Regulation on Concentration, 
the restated version of which came into 
effect on 19 August 2016. The amended 
regulation abolished numerous formalistic 
requirements and significantly reduced the 
list of required information and documents 
for filing. These changes were aimed at 
making merger clearance less burdensome 
for those transactions that have no impact on 
competition in Ukraine. At the same time, 
for the transactions that may potentially 
influence Ukrainian markets, the AMCU 
requires more thorough and comprehensive 
economic analysis of market information 
and the expected consequences of the 
concentration. The amendments to the 
Regulation on Concentration could be 
summarised as follows:
• Market analysis : The AMCU significantly 

changed its approach to the market 
study. Profound economic analysis of 
the relevant markets is now required 
for those transactions that may have an 
impact on competition in Ukraine. In 
particular, in order to comply with the 
amended Regulation on Concentration, the 
applicants are obliged to provide detailed 
market information, including analysis 
of market structure, competitors’ market 
shares, information on exports and imports, 
distribution chain, demand and supply 
structure, market barriers, customers and 
suppliers, and so on. However, a major 
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LEADING CASE ON BID-RIGGING VERSUS COOPERATION EFFORTS

improvement compared to the previous 
regime is that this market analysis is limited 
to the relevant markets and there is no 
longer a requirement to disclose detailed 
information on the markets unrelated to 
the concentration. 

• Corporate information: The AMCU abolished the 
requirement to submit corporate information, 
which is irrelevant for market analysis, 
including the full list of controlled entities, 
information on officers, and so on, and 
now pays more attention to the beneficiary 
owners of the parties to the concentration.

• Documents: The requirement to submit a 
number of documents was abolished for 
certain types of transactions, for example, 
articles of association are no longer 
required. In addition, the AMCU will not 
require provision of specially produced files 
for the electronic database, although all 
filing materials should be also submitted to 
the AMCU in electronic form. 

What to expect next?

The merger control reform clearly shows 
the intention of Ukraine to harmonise the 
merger control regime with best practices of 
other European countries. Improvement of 
nexus requirements along with simplification 
of the filing process will allow the AMCU to 

efficiently perform its tasks aimed at control 
over markets and to reduce unnecessary 
attention to transactions that do not affect 
competition in Ukraine.

The recent legislative and regulatory 
changes show a remarkable improvement 
in comparison with the previous merger 
control regime in Ukraine that saw no 
changes for over a decade. The AMCU is 
also expected to align its other procedural 
documents in order to achieve synergy and 
efficiency in notifications and case review.  
In particular, the procedure for the review 
of cases on the violation of economic 
competition requires certain immediate 
improvements. Current procedural rules 
allow the AMCU to investigate cases for 
as long as it deems necessary and do not 
impose any deadlines on the AMCU’s 
officials. Furthermore, the procedural 
rights of the parties in the process should 
be extended and should be spelled out 
more thoroughly. In addition, the AMCU’s 
procedural documents governing the review 
of notifications for approval of concerted 
practices, including the Concerted Practices 
Regulation, were not amended in the first 
stage of the reforms. In this area, the AMCU 
continues to apply formalistic requirements 
and low filing thresholds, which should be 
addressed in the next phase of reforms.

By Decision No 48/016, dated 4 May 2016 
(the ‘Decision’), the Commission for the 
Promotion and Defence of Competition 

(the ‘Commission’) rendered a decision on 
a case related to anti-competitive behaviour 
allegedly incurred by Ducelit SA, Trenal 
SA and Att Ambiental (the ‘Defendants’) 
related to public invitations to tender called 
by the Administracion de los Servicios de 
Salud del Estado (ASSE (State Health Services 
Administration)).

In that regard, a private company (the 
‘Claimant’), which was a bidder in public 
tenders for the provision of transport and 
treatment services for contaminated sanitary 

waste, appeared before the Commission and 
filed a complaint stating that the Defendants 
– its competitors on said public tenders – had 
allegedly incurred a collusive agreement, 
simulating competition, when in fact they 
were actually reacting to the entrance of 
a new competitor, with the intention of 
excluding it from the aforementioned public 
tendering market. The collusive agreement 
would supposedly consist of: (1) offering 
excessive prices in order to illegally achieve 
‘extraordinary profits’; and (2) setting a 
market allocation scheme.

Initially, the Commission defined the 
relevant markets as: (1) collection and 

Leading case on bid rigging 
versus cooperation efforts
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