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PREFACE

Just as you start to think it might be safe to assume that everyone who needs to understand 
third party funding of litigation and arbitration really does understand it, you stand, as I did 
the other day, in one of London’s finest clubs chatting socially to a Circuit Judge, who asks 
what you are doing these days and you reply that you invest capital in the costs of litigation 
in return for a share of the proceeds contingent on success. He looks you magisterially in the 
eye and asks, as if you would never have thought of it, ‘isn’t that unlawful?’

The task of proselytising third party funding, as anyone directly involved in it will 
tell you, goes on. Right across the global reach of third party funding, every meeting or 
conference, with lawyers or with potential claimants, can be expected to require a run through 
of the basics of how it is done. The process is not assisted by the silo mentality of most major 
law firms, where it is absolutely not possible to make the assumption that, having spoken to 
one, or even several partners, you have spoken to the firm.

This past year has also meant for most funders, a merry-go-round of encounters 
with investors, as blue-chip pension funds, family offices, endowments and seemingly all 
known fund management vehicles have realised that it might be possible to invest in an asset 
that is not only non-correlated with other asset classes, but also, where concentrations are 
properly managed, one where the individual assets in a portfolio are not internally correlated. 
Eye-catching returns are being reported by the listed funders, while rumours of similar 
performance circulate around the private funders.

Individual managers and underwriters of litigation risk with a track record of success 
are rarer than the proverbial hens’ teeth though. Some observers estimate that in the entire 
world there are no more than about 35 people with a 10-year investment management record 
delivering the sort of results that investors are seeking. This has led to an aggressive global 
hiring spree by funders in an attempt to remedy this shortage, aimed at the cream of senior 
associates (and occasionally partners) from all types of firm, including the very largest.

As the pipeline to equity narrows at all law firms, but especially at the largest and most 
profitable, and that pathway comes to depend on ever greater commitments of time to the 
firm, over all else, many lawyers outside law firm equity have begun to be tempted by the 
stories they hear of the opportunities to earn an equity stake at a litigation funder where hard 
work and dedication are, of course, an absolute requirement, but where an 18-hour-day time 
commitment is not expected.

All this has led to a debate within funders as to what ingredients make up the ideal 
senior recruit from a law firm. Does it have to be a litigator? Not really. Third party funding 
can be seen as a corporate finance transaction where competitive advantage for a funder may 
lie in being able to field top-class transactional input to the way a deal is negotiated from the 
outset. Does it have to be a lawyer? No. Experienced finance professionals should play a role 
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in case assessment, not just in the process of understanding the true quantum of a claim but 
in establishing the return that will be required by the investors in given time and quantum 
outcomes.

Interesting business pressures are also mounting in consequence of the global nature of 
third party funding. Although the Association of Litigation Funders of England & Wales (of 
which I remain the chairman) continues to provide voluntary regulation to the third party 
funding sector that seems to be respected and understood in the senior ranks of the judiciary 
and beyond in the Ministry of Justice and in other government circles, it is becoming clear 
that some form of international trade association is now required, to give a collective global 
voice (albeit, not as a regulator) to the interests of the third party funding industry. It would 
not surprise me if such a body were to be launched in the coming months, possibly in the 
wake of the inquiry currently being run by the Australian Law Reform Commission (ALRC), 
which might only directly affect the Australian market but will achieve global significance 
because so many non-Australian funders are active in that market. The ALRC’s final report 
is likely to be highly influential on what happens next, not only in the regulation of third 
party funding in Australia but also how the entire third party funding industry will organise 
its approach to marketing and opinion forming in the global market.  

This all adds up to a remarkable 12 months since the first edition of the Third Party 
Litigation Funding Law Review was published. Awareness of the industry has spread, not just 
in the context of the funding of the legal costs of a single case from its inception through 
to resolution (what might be called Litigation Funding 101) but in the monetisation of 
judgments and awards. In civil law jurisdictions, monetisation of claims can also be achieved.  
In the common law countries, by and large, monetisation of a claim would still, even in these 
enlightened times, offend against maintenance and champerty.  

Businesses have learned that there is a way out of the accounting bind that contingent 
claims against you must (as a matter of principle) be accounted for as a debit in your balance 
sheet but contingent assets can be ascribed no value until they are turned into cash. This fact 
of business life, combined with what could be described as ‘litigation fatigue’ (which requires 
no explanation!), means that monetisation transactions are very much on the rise.

A modest extension of the market in monetisations takes you squarely into consideration 
of secondary markets, where funders might sell their interest in an investment to (say) a 
hedge fund at a price that appeals to both sides of the transaction. The development of 
monetisations and the development of secondary markets might well be major themes for 
the year ahead.

Leslie Perrin
Chairman
Calunius Capital LLP and Association of Litigation Funders of England amd Wales
November 2018
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Chapter 19

UKRAINE

Olexander Droug1

I OVERVIEW

Third party funding is not regulated in Ukraine. Accordingly, there are no limitations or 
prohibitions on funding the claims in the civil and commercial proceedings before the 
Ukrainian courts and in arbitration proceedings seated in Ukraine.

At the same time, third party funding is not known on the market and in practice it is 
not used in proceedings before the Ukrainian courts and in arbitration proceedings seated in 
Ukraine.

Some Ukrainian parties resort to third party funding from non-Ukrainian funders 
to pursue their claims in foreign jurisdictions, including the United Kingdom, and in 
arbitrations seated outside Ukraine.

In the event that a party nevertheless wishes to use third party funding in Ukraine, the 
Rules of Professional Conduct contain a requirement that an attorney practising in Ukraine, 
when representing a client, may not take into account instructions from other parties. 
Furthermore, an attorney intending to share any privileged documents or information with 
a third party (i.e., funder) shall obtain the client’s consent.

Although strictly not third party funding, there is a rather common practice in Ukraine 
for lawyers to handle cases under conditional fee agreements. The Rules of Professional 
Conduct expressly allow such way of structuring the payment to an attorney.

However, recently the Supreme Court stated that a provision of a contract between a 
client and an attorney allowing a conditional fee is void. In the view of the Supreme Court, 
the outcome of a litigation may not be the subject of the legal services contract.2

Not all judges of the Supreme Court agreed with such position and there is a dissenting 
opinion that a conditional fee agreement does not in fact breach any mandatory rule of 
Ukraine.3 Therefore, further developments in Ukrainian court practice on conditional fee 
agreements may be expected.

Ukrainian procedural rules for civil and commercial litigation, as well as the Arbitration 
Rules of the International Commercial Arbitration Court at the Ukrainian Chamber of 
Commerce and Industry, provide for the standard rule of ‘costs follow the event’, which can 
help reduce financial burden suffered by the party to the dispute.

1 Olexander Droug is a partner at Sayenko Kharenko.
2 Resolution of the Supreme Court dated 12 June 2018 in case No. 462/9002/14-ц.
3 Dissenting opinion of Vasyl Krat, judge of the Supreme Court, dated 12 June 2018 in case No. 

462/9002/14-ц.
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There is also a market in Ukraine for acquisition of non-performing loans and distressed 
debt in general. Factoring companies, debt collection companies and other financial 
companies frequently purchase claims from corporates and banks and then enforce them in 
their own name. However, we do not consider this to constitute third party funding.

We continue to follow the development in Ukraine in this sphere.
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