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T he year 2020 demonstrated that 
trade defence remedies (anti-
dumping, countervailing and 
safeguards) were used around 
the globe to protect domestic 

markets most frequently. The above meas-
ures shall apply only following the results 
of the relevant preliminary investigation. 
Unfortunately, both WTO Agreements and 
the Laws of Ukraine1 do not regulate the 
procedure for conducting such investiga-
tions in sufficient detail. Therefore, the de-
cisions of the Interdepartmental Commis-
sion on International Trade (government 
agency responsible for the application of 
the key decisions in the course of trade 
defence proceedings) (the “Commission”), 
as well as approaches of the Ministry of 
Economy of Ukraine (government agency 
responsible for procedural aspects of in-
vestigations) are quite often challenged 
in Ukrainian courts. This article is focused 
on the most recent case law setting out 
benchmark interpretations of the different 
aspects of trade defence investigations in 
Ukraine.

Who is entitled to 
challenge decisions of the 
commission?

The Laws of Ukraine regulating trade 
defence proceedings are silent on the per-
sons entitled to challenge decisions of the 
Commission. Therefore, the general rules 
set out by the Code of Administrative Proce-
dure of Ukraine shall apply. Article 5 of the 

said Code stipulates that only those entities 
whose rights, freedoms and lawful interests 
have been violated by actions or inactions of 
public agencies have a right to file a lawsuit. 
In practice, it may be quite difficult to prove 
that the relevant Commission’s decisions on 
application of remedies violate the rights of 
certain entities. Ukrainian case law on this 
matter has evolved considerably over the 
last few years.

To begin with, only duly registered in-
terested parties are entitled to participate in 
the investigation. The list of such interested 
parties is provided in Article 1 of the Laws 
of Ukraine. It includes foreign producers, ex-
porters, importers, end customers and their 
associations, the competent authorities of 
the country of export etc. All these entities 
are entitled, upon due registration in the 
investigation, to take part in the investiga-
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tion, provide the information requested by 
the Ministry and to submit their comments.

However, when it comes to challeng-
ing decisions adopted by the Commission, 
case law significantly narrows the scope of 
the entities entitled to do so. In 2019, the 
Supreme Court of Ukraine considered this 
issue while making a ruling regarding safe-
guard measures on sulfuric acid and oleum.2 
In this case, the end customers (not import-
ers) of the product under investigation tried 
to challenge the decision of the Commis-
sion, and the court did not uphold the claim, 
stating that no rights or interests of the 
claimant were violated. The Supreme Court 
ruled that only the direct importers of the 
product under investigation were entitled to 
challenge the decision of the Commission 
since they should be considered the only 
entities whose rights and interests were af-
fected by such a decision. In other words, 
only importers pay anti-dumping, counter-
vailing or safeguard duties, and not foreign 
companies or end customers. Reference to 
this decision and a similar position could be 
found in the rulings of the courts of lower 
instances.3

By the same reasoning, the Supreme 
Court ruled that foreign companies could 
not challenge decisions as well in the case 
on safeguard measures on plates, blocks, 
and sheets of polyurethane foam. In this 
case the Supreme Court denied the claims 
of the foreign producer, stressing that the 
rights and interests of exporters were not 
violated by the decision itself.4

Later in 2019, a slightly different ap-
proach, though still a quite limited one was 
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1   The Law of Ukraine On Protection of Domestic 
Producer against Dumped Imports; the Law of Ukraine 
On Protection of Domestic Producer against Subsidised 
Imports; the Law of Ukraine On Application of Special 
Measures against Imports into Ukraine. 2  https://reyestr.court.gov.ua/Review/81857498 

3 https://reyestr.court.gov.ua/Review/95720133 
4 https://reyestr.court.gov.ua/Review/84229412
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on non-initiation by the district court was 
upheld by the Sixth Court of Appeal and is 
currently being reviewed by the Supreme 
Court.8 Another example of case where the 
proceedings were not initiated due to the 
missed time limit for recourse to a court is 
the case from 2019 regarding medical rub-
ber plugs, where the Supreme Court upheld 
the decision not to initiate proceedings.9

exclusive competence of the 
commission and ministry vs 
court expertise 

Another new procedural trend in court 
proceedings on trade remedies is the sub-
mission of an application for expert evi-
dence on issues related to the calculation 
of dumping margin and the establishment 
of injury.

In the case concerning anti-dumping 
measures on hot-rolled bars of carbon and 
other alloy steels, the District Administra-
tive Court of Kyiv requested expert evidence 
to define the level of injury suffered by the 
domestic producer and the dumping margin 
for the specific foreign producer. The Sixth 
Administrative Court of Appeal, when con-
sidering the appeal on the given decision 
to request the expert evidence, agreed that 
such expert evidence is necessary. It ruled 
that the correct definition of the level of 
injury as well as dumping margin rate re-
quired analysis of a wide range of economic 
indicators and, thus, required knowledge in 
the fields other than law.10

Such an application for expert evidence 
cannot be called an established practice in 
Ukraine since Ukrainian courts do not usu-
ally have recourse to it. The whole proce-
dure of calculating the dumping margin, as 
well as establishing the existence of injury, 
is considered to be sufficiently elaborated in 
the Laws of Ukraine on trade remedies, while 
the Ministry and the Commission are com-
petent authorities for making the respec-
tive findings. For these reasons, Ukrainian 
courts usually agree that the calculation of 
the dumping margin and the establishment 
of the injury is the discretion of the given au-
thorities, and no violations should be found 
in this regard if the entire investigation and 
its findings were objective and complied with 
the procedure established by law.

like vs unlike
Recent case law has also dealt with the 

notion of “product under investigation” and 
considered how broad the scope of this no-

applied in the Supreme Court decision on 
anti-dumping measures on nitrogen ferti-
lizers from the Russian Federation. In the 
present case, the Court again considered 
that the decision on resumption of applica-
tion of the anti-dumping measures affected 
the rights and interests only of those enti-
ties which were expressly mentioned in the 
given decision. Meanwhile, all the other en-
tities must prove at first that the decision 
affects their rights or obligations.5

Nevertheless, the most recent Supreme 
Court ruling seems to reflect a completely 
different approach. It appears from the 
decision on the anti-dumping measures 
on medical rubber plugs that the Supreme 
Court agreed with the arguments put for-
ward by the claimant (a foreign producer) 
that an interested party to the anti-dump-
ing investigation should also have the right 
to challenge the decision. The reasons for 
such a ruling are the following. The unlaw-
ful acts of the investigating authority dur-
ing the investigation may violate the rights 
and interests of any interested party to the 
given investigation.6 The Court also noted 
that facts of such violations should still be 
proven by the claimant. The final ruling on 
the above case is still pending as the Su-
preme Court returned the case to the dis-
trict court for new consideration. Hopefully 
we will soon know whether other interested 
parties, except for importers, will be recog-
nised as ones entitled to challenge the deci-
sion on applying the anti-dumping, coun-
tervailing and safeguard measures.

Which limitation period 
shall apply to challenging 
decisions of the 
commission?

Another important issue raised in re-
cent case law was the limitation period to 
challenge a decision. The Law of Ukraine On 
Foreign Economic Activities, Article 31, stipu-
lates that a decision on the application of 
anti-dumping, countervailing or safeguard 
measures should be challenged within one 
month from the date of introduction of the 
relevant measures.

The Laws of Ukraine do not precisely 
define the moment of introduction of meas-
ures. Actually, under Ukrainian law there are 
three different dates: (a) the date when the 
Commission adopts the relevant decision on 
application of measures; (b) the date when 
a notice on the adopted decision is pub-
lished in the Cabinet of Ministers newspa-

per “Uriadovyi Kurier” (this is the first time 
when interested parties can get information 
on the adopted decision); (c) the date when 
the application of the measures has started. 
Usually, 30-60 days after publication of the 
notice on the adopted decision.

The Supreme Court stressed that the 
“introduction of the measure” and the “ap-
plication of the measure” are not the same 
thing. The measures are introduced by the 
decision on the application of the relevant 
measure itself. Thus, the Supreme Court 
considered the date of the adoption of the 
decision as the date of the introduction of 
the respective measures.7

The said interpretation creates several 
problems for businesses. Firstly, decisions 
of the Commission are not always published 
right after their adoption. Thus, the period 
given to challenge the decision may be even 
shorter than one month envisaged by the 
law. Secondly, some of the companies are 
misled in cases of suspension and further 
resumption of the measures. Even in cases 
where the application of the measures was 
suspended for certain reasons, the period 
for challenging still started on the day of 
adoption of the initial decision, not from 
the date of the decision on the resumption 
of the application.

Meanwhile, Ukrainian courts strictly 
follow the established terms and refuse to 
initiate proceedings even in the event of mi-
nor omission of the established time limits. 
The proceedings were not initiated in the 
case regarding anti-dumping measures on 
steel fittings, where the claimant missed 
the deadline by just one week. The decision 
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5 https://reyestr.court.gov.ua/Review/86552391 
6 https://reyestr.court.gov.ua/Review/98463193 

7 https://reyestr.court.gov.ua/Review/79313325; https://
reyestr.court.gov.ua/Review/86594197 
8 https://reyestr.court.gov.ua/Review/947696844; 
https://reyestr.court.gov.ua/Review/96219818 

9 https://reyestr.court.gov.ua/Review/86594197 
10 https://reyestr.court.gov.ua/Review/91276222
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tion was.11 Although this issue has not yet 
been considered by the Supreme Court, the 
court of first instance and the court of ap-
peal seem to be unanimous in their posi-
tion.

According to the above case law, a clear 
distinction shall be made between “like 
products” and “products under investiga-
tion”. The concept of “like products” shall be 
applicable only for comparison of domestic 
products and imported ones. And while an 
imported product (which is the product un-
der investigation) shall be like to the domes-
tic product, the product under investigation 
may include goods that are not like between 
themselves. The scope of the product under 
investigation can be very broad and the defi-
nition of the scope of the product under in-
vestigation belongs to the discretion of the 
investigating authority. Taking into account 
the above considerations, the courts reached 
the following decisions.

Firstly, the Sixth Administrative Court 
of Appeal stated that even if one type of 
product is used in the production of an-
other one, both can be included in the scope 
of the product under investigation. For in-
stance, clinker, which is gridded and mixed 
with gypsum to produce portland cement, 
as well as portland cement itself, were both 

found to be covered by the scope of prod-
uct under investigation. In the present de-
cision, the Court also considered that the 
added value in the production of portland 
cement is a maximum of 20% and that there 
is no separate market of clinker as it is only 
used as a semi-finished product in the pro-
duction of portland cement.12 It should be 
noted that the following case is still pend-
ing in the Supreme Court, which may reach 
a different decision.13

Secondly, in the case concerning the 
anti-dumping duties on steel fittings, the 
District Administrative Court of Kyiv ruled 
that even those types of products not pro-
duced by domestic industry could be in-
cluded in the product under investigation.14 
The Court seems to agree with the idea that 
a product under investigation may include 
all types of products that are interchange-
able with domestic products. Although the 
present ruling may raise some questions, 
the parties did not submit appeals.

END
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11 https://reyestr.court.gov.ua/Review/95720133; https://
reyestr.court.gov.ua/Review/97592579; https://reyestr.
court.gov.ua/Review/95720133 

12 https://reyestr.court.gov.ua/Review/97592579 
13 https://reyestr.court.gov.ua/Review/95720133# 
14 https://reyestr.court.gov.ua/Review/95720133# 


