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All is Fair in Love and War, or 
Anti-Discriminatory Measures applied by 

Ukraine against Non-WTO Members

Needless to say, after 
accession to the WTO 
in 2008, Ukraine has 
acquired additional 
tools aimed at remov-

ing trade barriers for its national in-
dustries on foreign markets (WTO 
members only) by gaining access 
to an efficient dispute settlement 
system. At the same time, Ukraine 
enjoys rather limited "tools" in 
relations with non-WTO mem-
bers, first of all with post-Soviet 
countries (even with those coun-
tries with which it has free trade 
agreements (the FTA) since most 
of the FTAs concluded by Ukraine 
do not stipulate efficient dispute 
settlement instruments, except 
for bilateral consultations. Hence, 
in order to fill in the above “loop-
hole”, anti-discriminatory mea- 
sures may be applied against the 
discriminatory or unfriendly ac-
tions of other countries. Notably, 
the above measures are frequent-
ly used by other CIS countries, 
including Belarus, Russia, Kaza-
khstan. 

In this article we aimed to fo-
cus on the “nature” of the anti-dis-
criminatory measures, outlining a 
brief overview of the relevant pre-
conditions to be met for the impo-
sition thereof as well as comment-
ing on the pertinent procedures. 

Legislative framework

The issues of anti-discrimina-
tory measures are addressed by 
Article 29 of Foreign Economic Ac-
tivity Act of 16 April 1991 (the Act), 
which generally regulates counter-
actions that can be applied against 
discriminatory and unfriendly ac-
tions of foreign countries, customs 
unions or economic groupings (for-
eign countries). A detailed regula-

tion of the relevant proceedings is 
provided by the Resolution of the 
Cabinet of Ministers of Ukraine  
On Approval of the Order for Con-
ducting Investigations aimed at 
Establishment of the Facts of Dis-
criminatory and/or Unfriendly Acts 
on the Part of Foreign States, Cus-
toms Unions or Economic Group-
ings in respect of Legal Rights and 
Interests of Subjects of Foreign Ac-
tivity of Ukraine1 (the Resolution). 
The Resolution stipulates that the 
anti-discriminatory measures may 
be applied only as a result of the 
relevant anti-discriminatory in-
vestigations to be conducted under 
the provided procedure.

Discriminatory and/or 
unfriendly actions 

The Act is silent on what should 
be understood by discriminatory 
or unfriendly actions that can 
be subject to anti-discriminatory 
measures. However, the Resolu-
tion provides that any actions that 
can result in worsening the posi-
tion of Ukrainian legal entities as 
compared to foreign legal entities 
and in limiting their lawful rights 
and interests on the territory of the 
foreign countries shall be regarded 
as discriminatory or unfriendly ac-
tions. It goes without saying that 
such wording is ambiguous. 

Thus, it is worth focusing on 
the relevant practice of the Ukrain-
ian authorities. Based on the pub-
licly available information on the 
anti-discriminatory investigations 
conducted in Ukraine, the following 
actions of foreign countries were 
regarded as discriminatory and/
or unfriendly actions: application 
by Belarus of a 15% tax to the im-

ported confectionary products and 
5% tax to the like domestic product;  
application by Uzbekistan of dif-
ferent rates of excise duties to 
motor vehicles originating from 
Uzbekistan, Russia and other coun-
tries, including Ukraine; hindering 
by Belarus the Ukrainian compa-
nies to protect their interests during 
an anti-dumping investigation; ap-
plication by Kazakhstan of unjusti-
fiably high rates of safeguard duties 
to confectionary products originat-
ing from, among others, Ukraine. 

State authorities 
involved

The following competent state 
authorities are involved in anti-
discriminatory proceedings:

The Parliament of (i) 
Ukraine is authorized to impose 
anti-discriminatory measures, in-
cluding (a) partial or full embargo 
on trade; (b) deprivation of the 
most favored nation (MFN) treat-
ment or preferential special treat-
ment;

The Cabinet of Ministers (ii) 
of Ukraine is authorized to impose 
the licensing regime as an anti-
discriminatory measure;

The Ministry of Eco-(iii) 
nomic Development and Trade of 
Ukraine (the Ministry) is respon-
sible for conducting anti-discrim-
inatory investigations, participat-
ing in negotiations with foreign 
countries aimed at settling any 
dispute as well as drafting the rel-
evant agreements to be entered 
into with foreign countries so as to 
eliminate discrimination;

The Interdepartmen-(iv) 
tal Committee on International 
Trade (the Committee) is respon-
sible for taking a decision on the 
existence/absence of any discrim-
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inatory actions as well as taking 
the necessary anti-discriminatory 
measures “within the competence 
as set forth by laws”. Notably,  
at the present time there are no 
laws setting fourth such compe-
tence. Hence, it is unclear what 
exact anti-discriminatory meas-
ures the Committee is authorized 
to impose;

The Ministry of Foreign (v) 
Affairs of Ukraine (the Ministry 
of Foreign Affairs) is responsible 
for conducting negotiations with 
foreign countries along with the 
Ministry to solve the dispute.

Stages of anti-
discriminatory 
investigation

The anti-discriminatory inves-
tigations go through the following 
stages:

The submission of an (i) 
application in which a Ukrainian 
legal entity would point to the ex-
istence of discriminatory and/or 
unfriendly actions imposed by the 
relevant foreign country;

During the subsequent (ii) 
60 days, the Ministry shall conduct 
an anti-discriminatory investiga-
tion, after which it shall submit its 
report to the Committee;

The Committee shall (iii) 
adopt a decision on the existence/
absence of any discriminatory or 
unfriendly actions on the part of 
the relevant foreign countries;

Based on the Commit-(iv) 
tee’s decision, the Ministry and the 
Ministry of Foreign Affairs shall 
approach state authorities of the 
relevant foreign countries with a 
proposal to settle the dispute on 
mutually beneficial conditions;

In case the proposal to (v) 
settle is warmly received, the Min-
istry and the Ministry of Foreign 
Affairs will conduct negotiations 
and enter into the relevant inter-
national agreements/treaties. If a 
mutually agreed settlement can-
not be reached, anti-discriminato-
ry measures may be applied pur-
suant to the relevant decision of 
the respective authorities (please 
see above). 

Anti-discriminatory 
measures

The Act and the Resolution pro-
vide for the following list of anti-
discriminatory measures that can 
be applied (a) a complete ban (com-
plete embargo) on trade; (b) partial 
ban (partial embargo) on trade;  
(c) deprivation of MFN treatment 
or preferential special treatment; 
(d) application of special import 
duties; (e) application of licensing 
and/or quantitative restrictions 
on foreign economic transactions;  
(f) application of quotas, etc. 

It is worth emphasizing that at 
the present time Ukrainian legisla-
tion does not provide the identity 
of the state body which would be 
empowered to apply special import 
duties, quantitative restrictions on 
foreign economic transactions, 
quotas and other anti-discrimina-
tory measures. Thus, the imposi-
tion of any such measures can be 
legally challenged in court as vio-
lating Article 19 of the Constitution 
of Ukraine stipulating that govern-
ment and municipal agencies as 
well as their officials shall act only 
on the basis of, in the conduct of 
their powers and in a manner set 
out by the Constitution of Ukraine 
and the laws of Ukraine.

Notably, the vast majority of 
anti-discriminatory investigations 
in Ukraine were terminated with-
out the adoption of any measures 
since the countries managed to 
settle all disputes through negotia-
tions. An almost “unique” example 
of anti-discriminatory measures 
that were actually adopted is the 
investigation against Uzbekistan. 
The respective resolution provid-
ed for the application of quotas 
on imports of the motor vehicles 
originating from Uzbekistan into 
Ukraine2. However, the said Reso-
lution was in effect for a very lim-

ited period (i.e. about 2 months) 
since Uzbekistan quickly termi-
nated the discrimination3.

Why anti-
discriminatory 
measures?

In our view, anti-discrimina-
tory measures may be quite an ef-
ficient “tool” aimed at counteract-
ing discriminatory or unfriendly 
actions on foreign markets (non-
WTO members only) due to the 
following reasons (as compared to 
other possible remedies):

— Following an anti-discrimi-
natory investigation, quite a wide 
range of different measures (even 
very restrictive) may be adopted. 
Notably, measures may be applied 
not only on by products similar 
to the ones discriminated against 
the foreign country, but also on 
any other products imported into 
Ukraine in the highest volumes 
(and it is within the ambit of the 
Ukrainian bodies to decide which 
measures can be applied);

— The Ministry, the Commit-
tee and the Cabinet of Ministry of 
Ukraine have already gained posi-
tive experience in conducting anti-
discriminatory investigations and 
the adoption of anti-discriminato-
ry measures;

— In practice, anti-discrimina-
tory measures are more efficient 
than dispute settlement mecha-
nisms set for by the relevant FTAs. 
Moreover, it takes about 4 months 
between the submission of the ap-
plication for the initiation of the 
anti-discriminatory investigation 
and the imposition of the respec-
tive measures or voluntarily abo-
lition of the discrimination by the 
foreign country.

Unfortunately, Ukrainian com- 
panies often undervalue the im-
portance of anti-discriminatory 
measures as a useful “tool” capable 
of protecting their interests on for-
eign markets (non-WTO members 
only). However, business must re-
member that all is fair in love and 
war… 
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