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FOREWORD

FO R E WO R D
Welcome to the third issue of Corporate
Disputes, an e-magazine dedicated to the latest
developments in corporate and commercial disputes.
Published quarterly by Financier Worldwide, Corporate
Disputes draws on the experience and expertise of leading
experts in the field to deliver insight on litigation, arbitration,
mediation and other methods of dispute resolution.
In this issue we present two expert discussions – one that
offers advice to general counsel on arbitration versus other
forms of dispute resolution, the other on drafting contractual
provisions for dispute resolution. We also look at forensic
data anlaysis, market intelligence in commercial disputes,
consumer-related disputes in Europe, enforcement against
criminal and cartel activity, employment-related mediation
in Ukraine, as well as arbitration developments in New York,
India, the United Arab Emirates, Turkey and Hong Kong.
Thanks go to our esteemed editorial partners for
their valued contribution: Al Tamimi & Co.; Charles
River Associates; Kirkland & Ellis International LLP;
PricewaterhouseCoopers; Skadden, Arps, Slate, Meagher &
Flom LLP; the Association for International Arbitration; the
Hong Kong International Arbitration Centre; and ICC Ukraine.
– Editor
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Take a closer look.
When law firms and regulatory agencies need
international arbitration specialists, they turn
to CRA. We have participated in more than
600 matters in 30 jurisdictions, and our experts
have testified before courts and all the major
international arbitration forums. Our specialists
also possess extensive economic, analytical,
and industry expertise—a unique combination
that enables CRA to support all facets of our
clients’ most complex disputes.

Learn more at www.crai.com\internationalarbitration.
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Chiraag Shah is a partner in Kirkland & Ellis International
LLP’s International Arbitration Litigation group in London. He
represents clients in arbitration proceedings around the world
with an emphasis on arbitrations involving state parties. He also
regularly advises clients on white-collar, fraud and corruption
issues. Mr Shah is dual qualified (Kenya and England & Wales)
and regularly advises on matters involving an African element.

Erik Bos is a director in PwC’s Amsterdam office. Having a
background as an auditor, he has extensive experience in
all aspects of disputes, in many industries. In many cases
he supported clients as a party-appointed expert witness
in litigation, arbitration and mediation. He also has broad
experience in independent expert engagements, appointed by
parties, the court or an arbitration panel.

Bruce Macaulay focuses on international arbitration
and commercial litigation. He concentrates on ICSID, ICC,
LCIA, LMAA and ad hoc arbitrations, mediation, and expert
determination. Mr Macaulay is a solicitor advocate (and has
rights of audience in the High Court); a member of the Legal
Advisory Task Force to the Energy Charter Secretariat; and
a member of the London Court of International Arbitration.
He lectures regularly on arbitration, mediation, expert
determination, enforcement and investment treaty issues.
Robert Karrar-Lewsley MCIArb is a qualified English
Barrister and a senior associate in the arbitration department
of Al Tamimi & Company (DIFC office). He regularly advises
and represents clients in high-value arbitrations relating to
commercial, construction and property disputes under various
institutions, including the ICC, LCIA, DIAC and ADCCAC. His
clients include government entities, real estate developers,
investors, sub-contractors and multinational companies.
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CD: Would you agree that arbitration
is growing in popularity as a means
of resolving commercial disputes,
particularly on an international, crossborder scale?

are finally binding and can be enforced in the vast
majority of countries.
Bos: Based on international statistics, such
as ICC statistics, it is clear that arbitration is still
growing in popularity. The number of cases as well

Shah: There is no doubt that the popularity of

as the number of parties involved and countries

arbitration as a dispute resolution forum is growing.

involved is growing. No statistics are available for

Arbitration is particularly relevant in today’s

the Netherlands Arbitration Institute (Nederlands

globalised economy where so many transactions

Arbitrage Instituut), but it is clear that arbitration

have an international or cross-border element. The

occupies a strong position in the world of dispute

flexibility that the arbitral process can offer, as well

resolution.

as the ability to enforce an award via a relatively
straightforward process on an almost global scale,

Macaulay: International arbitration is the

are particularly attractive when dealing with parties

preferred method of dispute resolution for a

from jurisdictions where the national court system is

number of companies in the context of cross-border

perceived to be inefficient.

transactions.

Karrar-Lewsley: The use of arbitration continues
to grow and remains a key feature of cross-border
transactions. This is largely due to its neutrality,
flexibility and effectiveness. Arbitration is neutral
because it can take place in a neutral country with a

CD: In your experience, why should
companies evaluate the possibility of
pursuing arbitration when a commercial
dispute arises? What role should general
counsel play in this decision?

tribunal chosen by the parties, as opposed to a court
which is likely to be the national court of one of the

Bos: An important advantage of arbitration is that

parties. Arbitration is flexible because the parties

parties can together decide on the procedure to be

are free to choose the procedural rules and are not

followed in the arbitration, which they cannot do in

subject to the often complex and rigid rules of a

common court proceedings. If both parties succeed

court. And although arbitration proceedings can vary,

in appointing arbitrators themselves, each of them

the New York Convention means that arbitral awards

has a significant influence on the composition of
the arbitration panel, in terms of the profile of at

www.corporatedisputesmagazine.com
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least one of the arbitrators. This can be a benefit if

achieve the satisfactory resolution of a dispute. In my

specific expertise is required to better understand

view, the key is to have an informed strategy from

the relevant business or industry the parties are

the outset, which has been discussed and agreed by

in. Whereas in court an expert might be appointed

all the relevant stakeholders in the company.

by the court, in arbitration parties can make sure
that specific expertise is on board in the arbitration

Shah: Arbitration offers a number of advantages

panel. Finally, the duration of arbitration is shorter

over traditional court litigation. The principal

than court proceedings given that, under normal

advantage that arbitration offers is ease of

circumstances, no appeal process will take place.

enforcement of any award. As long as an award

General counsel should advise management about

has been rendered in a state that is a signatory to
the Convention on the Recognition
and Enforcement of Foreign Arbitral
Awards (the ‘New York Convention’),

“When a substantive dispute arises, close
collaboration between general counsel and
their trusted external adviser is fundamental to
informing the decision as to whether and when a
company should commence arbitration.”

the award is enforceable in any other
signatory state as if it was a judgment
or order of a court in that particular
state. As mentioned above, arbitration
is particularly attractive where the
parties are from different jurisdictions,
or one party is a state or state owned
entity. In this scenario, one party is

the advantages and disadvantages of arbitration

often reluctant to litigate in the other party’s home

compared to other methods of dispute resolution.

jurisdiction. Arbitration offers a neutral alternative
that is more acceptable to both parties. Since

Macaulay: When a substantive dispute arises,

arbitration proceedings are generally private, it is a

close collaboration between general counsel and

particularly attractive form of dispute resolution if

their trusted external adviser is fundamental to

parties do not wish to air their dirty linen in public

informing the decision – at board level or otherwise

and have the dispute resolved away from the public

– as to whether and when a company should

eye. Another attractive feature of arbitration for

commence arbitration. In many cases arbitration is

companies is the fact that most arbitrations are

but one of the effective mechanisms available to

final and binding with no right of appeal. This offers

8
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a conclusive way of determining a dispute, without

Care must be taken to present the idea in a neutral

the risk of an appellate court overturning an earlier

fashion so as to avoid it being rejected out of hand.

decision and thereby creating uncertainty as to the

The many benefits of arbitration mean that there

outcome. Since most contracts generally stipulate

are usually grounds for presenting an attractive

a dispute resolution mechanism, the viability of

argument as to why arbitration is mutually beneficial

arbitration as a dispute resolution mechanism

to the parties.

should be considered at the negotiation and drafting
stage. Where a commercial transaction is being
consummated, especially between international
parties, general counsel should consider whether
arbitration is a more appropriate form of dispute
resolution. It is important to always seek relevant

CD: Does arbitration lend itself to
certain types of dispute? What factors
may preclude the use of arbitration,
and demand mediation or litigation, for
example?

advice on the dispute resolution provisions to
ensure that the arbitration process is binding on

Macaulay: Aside from those issues which are not

both parties and there is no ambiguity in the dispute

arbitrable – for example, as a matter of public policy

resolution clause that would render the agreement

– arbitration is a very flexible process that lends itself

to arbitrate unenforceable.

to a wide spectrum of disputes. It can be pursued in
parallel with mediation, if the parties agree, as the

Karrar-Lewsley: Arbitration agreements tend to

processes are not mutually exclusive. As arbitration

be agreed by parties at the start of their relationship

is consensual – that is, you cannot force a party

and recorded in the body of the main agreement.

to arbitrate unless it is a party to an arbitration

General counsel play a crucial role in preparing the

clause – situations involving disputes against third

terms of these agreements and ensuring that the

parties, such as claims in tort, are usually best

arbitration clause is viable so that it can be easily

pursued in litigation; similarly, when urgent injunctive

used if a dispute arises. Where there is no arbitration

relief is required, it may be appropriate to seek the

clause, general counsel can play an important

assistance of the court.

role in considering whether arbitration may assist
the resolution of the dispute and, if so, how best

Karrar-Lewsley: Most commercial disputes

to persuade the opposing party to agree. This is

are suitable for arbitration, but more complex and

usually difficult because the relationship between

international disputes tend to make the best use of

the parties will likely have broken down at this point.

arbitration’s virtues – such as its flexibility, its private

www.corporatedisputesmagazine.com
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nature and the global reach of arbitral awards.

As judges in general courts are

Construction disputes often benefit because

generalists, and arbitrators can

the tribunal can be chosen for its expertise,

be selected based on their specific

whereas in court the judge may not have the

expertise, it may be a benefit to be able

relevant technical background. Litigation is usually

to select arbitrators with relevant

preferred for straightforward disputes, especially

expertise in a certain technical

where the attitude of the courts is settled. For

area. This advantage is

example, banks will often have disputes regarding

also demonstrated by the

defaults, bonds and guarantees. If the attitude of

introduction of industry

the local courts is known and favourable, there

related arbitration institutes,

is little benefit in using arbitration. Mediation can

such as the Dutch Institute

often help, but because the process does not

of Transport and Maritime

guarantee a final and binding resolution to the

Arbitration (TAMARA) for

dispute it can be difficult to persuade parties to

disputes in the maritime

use it.

industry. A reason not to opt for arbitration
might be the desire of a party to have the

Shah: Generally speaking, almost all disputes
can be arbitrated. However, the arbitral process

opportunity to defend its case in more than
one instance.

is particularly suited to disputes involving parties
from different jurisdictions. Since arbitration
can be a somewhat lengthy process, where a
quick decision is required – enforcement of a
guarantee by a summary procedure, for example
– litigation may be a more appropriate forum.
Similarly, disputes arising from the need to protect
confidential or sensitive information, such as non-

CD: Are companies taking an
increasingly active role in the
management of arbitrations?
What advice would you offer to
general counsel when it comes to
planning a strategy, measuring costs
and anticipating awards?

disclosure or confidentiality agreements, may be
better resolved through a court process.

Karrar-Lewsley: The degree of
involvement that a company takes depends

Bos: Arbitration lends itself especially to
disputes which are of a more ‘technical’ nature.
10 CORPORATE DISPUTES  Apr–Jun 2013
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a unique role as

Shah: The company, as the client, is naturally

they stand in the

interested in following the proceedings and

middle between

monitoring the progress of the arbitration. It is

the impassive legal

important for general counsel to be as informed

advice coming

about the process as possible, since arbitrations

from the lawyers

conducted in different forums or under different

and the commercial

institutional rules may differ. Generally speaking,

and sometimes

the two most expensive aspects of arbitration

emotional concerns
coming from senior

proceedings tend to be the fact gathering and
disclosure stages. If the general counsel is able to

management. Both

mobilise relevant individuals within the company to

views are important

start the process of collating relevant information

and it is the general

and preserving evidence as soon as a dispute

counsel who must

commences – or even before proceedings have

balance the two.

commenced where possible – this can lead to

Bringing the concerns

significant cost and time savings further down the

of management to

line. Ultimately, arbitration just like any other dispute

bear on the strategy

resolution process carries a degree of risk and

of the arbitration

uncertainty. Therefore, it is difficult to predict with

helps a company

any accuracy the outcome of arbitration, both in

feel that, however the

terms of cost and an ultimate award. Given these

arbitration goes, it has had

inherent risks, it is important for general counsel

a fair and full opportunity to
put forward its case. General
counsel also need to prepare
their management for the costs

to be fully informed as to the progress of the
proceedings and be aware that strategies may need
to change as the matter progresses, especially if
faced with a particularly recalcitrant opposing party.

of the arbitration – which can be
significant and difficult to predict – and
the consequences of an adverse award as
success is never guaranteed.

Bos: A clear indication of companies’ strong
interest in managing arbitrations is the fact that
they founded the Corporate Counsel International
Arbitration Group (CCIAG). In order to control

www.corporatedisputesmagazine.com
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arbitration procedures, it makes sense that
corporate counsels are actively involved in the

they contribute to case analysis and even
settlement discussions?

management of arbitration cases, always in close
cooperation with their external counsel and their
own experts.

Shah: There has been an increasing tendency to
involve expert witnesses at an earlier stage of the
process and often even before proceedings have

Macaulay: Companies should look for effective

been commenced. There are numerous advantages

and transparent project management from the

that this approach affords, not least because it

outset. General counsel should be demanding of

enables a party to have a realistic expectation of the

their external advisers in this regard to ensure

likely damages that may be recoverable and to also
target the legal and factual submissions
in a way that would maximise recovery
and assist the expert evaluation in due

“Being able to say with some certainty at an
early stage of the process what a likely damages
award may be could also be a strong negotiating
tactic in any settlement discussions.”

course. This is particularly relevant with
respect to experts on quantification
of damages or assessment of loss.
Being able to say with some certainty
at an early stage of the process what
a likely damages award may be could
also be a strong negotiating tactic in
any settlement discussions – a party

faced with a potentially significant damages award
that, firstly, the process and likely costs have been

may be more willing to come to the bargaining

mapped out and agreed by the decision makers

table. Of course, this has to be balanced against

within the company, and secondly, there are no last

the advantages of playing one’s card close to one’s

minute surprises.

chest so as not to give away one’s strategy. Which
tactic to adopt will depend on the particular matter

CD: Under what circumstances
should parties consider bringing expert
witnesses into the process? How can

at hand.
Macaulay: This issue really depends on the
nature of the dispute and whether an expert

12 CORPORATE DISPUTES  Apr–Jun 2013
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will be of assistance to a tribunal in coming to

evidence. Instructing an expert early can often be

its award. Typically, a tribunal may wish to hear

helpful for case analysis, but permission will usually

from a quantum expert, in the form of a forensic

be needed from the tribunal to rely on an expert’s

accountant, to assist in loss calculations; an industry

evidence, so there is a risk that if permission is

expert on relevant discrete points that are in issue;

refused the costs will have been wasted to a degree.

and from an expert on a particular foreign law, if

There are occasions where parties use an expert to

necessary, and if not dealt with by way of direct

try to strengthen a weak case, in the belief that if an

submissions. If an expert is necessary for the

authoritative expert gives evidence on the merits,

resolution of a dispute, their input to the legal team

rather than just a technical issue, this will influence

would certainly be of value both to the case analysis

the tribunal. This always fails, for the simple reason

and settlement discussions.

that tribunals do not take kindly to others usurping
their role and will treat an expert’s evidence

Bos: Bringing an expert witnesses into the process

sceptically if it becomes apparent that the expert

should be considered when part of a party’s position

is advocating a party’s case rather than assisting

cannot be substantiated based on crystal clear,

the tribunal with neutral opinions on the technical

undisputable evidence. In such cases, a report from

issues. There are some instances where experts are

an expert will help to present that part of the party’s

used during settlement discussions if the technical

position to the arbitration panel. The expert witness

issues are paramount, but this is very rare.

will build up the evidence based on information
available, in many cases combined with certain
assumptions. Based on his expertise, the expert
witness demonstrates the reasonableness of such
assumptions. The expert can provide insights that
assist case analysis and settlement discussions.
Particularly in case of an experienced expert
witness, the party can consult the expert witness to

CD: When selecting an arbitrator, it
is essential for the chosen individual
to grasp the commercial background
of the dispute and the commercial
consequences of a decision. How can
disputing parties ensure they make the
right choice?

evaluate the strength of its case.
Bos: In many cases, arbitrators are current or
Karrar-Lewsley: Experts can significantly increase

former counsel. In those cases, their experience

the cost and duration of an arbitration and should

could be obtained from the website of their office.

only be used where there is a real need for expert

If the selection of arbitrators is facilitated by the

www.corporatedisputesmagazine.com
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arbitration institute, through a ‘list procedure’, the

Shah: Most international arbitrators are of a

institute will make a first selection of arbitrators with

very high calibre and are able to grasp the realities

relevant experience. Also in such cases, information

of a particular transaction or dispute very quickly.

might be available from public sources. Furthermore,

In terms of assessing suitability one can refer to

in the relatively ‘small world’ of arbitration lawyers

publicly available materials such as articles and

and arbitrators, counsel play an important role in the

previously published decisions by a particular

selection of arbitrators.

candidate to gauge what a particular arbitrator’s
position is on particular aspects. It is also useful

Karrar-Lewsley: The ability to select an arbitrator

to sound out colleagues and other practitioners

is one of the main benefits of arbitration but in

to get their take on the arbitrator – some very

practice can often be squandered because if there

valuable information can be obtained in this way.

is to be a sole arbitrator and the parties cannot

The legal background of the arbitrator may also be

agree, then the arbitrator is usually appointed by the

of relevance – someone from a civil law jurisdiction,

arbitral institution, or a court if there is no institution.

for example, will have a more restricted approach to

However, where there is to be a three member

document production or discovery than a common

tribunal, each party will be able to choose one of the

law lawyer.

arbitrators. Information about a potential arbitrator
can usually be found on the internet, but selecting a

Macaulay: Close collaboration between a

person with a good reputation is also important and

company and its external advisers in the choice of

external legal counsel may be best placed to advise

arbitrator is essential. Experienced international

on this. A potential arbitrator can be contacted to

arbitration practitioners will spend some time in

discuss his suitability but no discussion should be

preparing a short-list of candidates for their client

had regarding the actual dispute and issues involved.

based on all available information, and will then work

Getting an excellent arbitrator is not, however,

with the client to agree on the best choice for that

enough – the arbitrator must have the time to deal

particular dispute.

with the dispute. Some of the best arbitrators are
simply too busy or do not give sufficient attention
to smaller cases. Sometimes it is better to have a
more junior arbitrator who is keen to impress and
will work hard to ensure an efficient arbitration is
delivered.
14 CORPORATE DISPUTES  Apr–Jun 2013

CD: In your experience, is the process
of enforcing arbitration awards and
remedies around the world becoming
easier? Should parties still be wary of
pitfalls in this respect?
www.corporatedisputesmagazine.com

EXPERT FORUM

Macaulay: Enforcement is central to any strategy,

Karrar-Lewsley: Enforcing awards in the

and should be very high on the agenda of any

Middle East has certainly become easier due to

claimant from the beginning. There are numerous

a number of factors. The prevalence of the New

considerations and potential pitfalls; ultimately,

York Convention and the modernisation of many

however, whether a company pursues a claim may

of the region’s arbitration laws has made the

turn on an assessment of the likelihood of any

enforcement process clearer and more effective.

eventual recovery, or meaningful remedy.

The increase in disputes in recent years has given
rise to many more court judgments on arbitration

Shah: Being perceived as a pro-arbitration
jurisdiction is now quite important for countries that

and the enforcement of arbitral awards which has
clarified many outstanding issues and led to a more

are seeking to encourage and promote
foreign investment. As more countries
sign up to the New York Convention
and enact domestic arbitration
statutes, there is no doubt that, in
theoretical terms at least, the process
of enforcement is becoming easier.
However, whilst many jurisdictions
have enacted up-to-date arbitration

“The increase in disputes in recent years has
given rise to many more court judgments on
arbitration and the enforcement of arbitral
awards which has clarified many outstanding
issues.”

legislation, the national courts in some
of these jurisdictions have often been
slow on the uptake and frequently overturn or

experienced and sophisticated judiciary. Countries

refuse the enforcement of foreign arbitral awards

in the Middle East are in fierce competition to attract

on public policy grounds. Whilst there has been a

international business and a crucial part of this is

move in some countries, such as India, to restrict the

having an arbitration system that is effective. There

ability of national courts to interfere with a foreign

remains, however, some pitfalls and parochial rules

arbitral process, there is still much to be done in

which mean that, although parties should have

this respect. The overall trend has, however, been

the expectation that an award will be enforced,

nothing short of positive.

this is not guaranteed. General counsel must seek
expert legal advice from lawyers in the region

www.corporatedisputesmagazine.com
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before embarking on arbitration to ensure that an
enforceable award is rendered.

Karrar-Lewsley: Not every contract will benefit
from an arbitration clause but it is important
that general counsel are aware of the benefits of

Bos: Around 150 countries are part of the New

arbitration and other dispute resolution methods

York Convention. These countries accept arbitration

so that an informed decision can be made at the

awards that meet the requirements of article V of

outset of a commercial venture. Whether to include

the New York Convention, so that enforcement is

an arbitration clause depends on a number of issues.

in principle possible all over the world. One pitfall is

First, what is the likely size and complexity of any

that it may be difficult to trace the relevant assets

future dispute? If small and straightforward the

that can be seized – for example, you cannot seize

local courts may be able to deal with it. Second, is
confidentiality particularly important? If
so arbitration offers this. Third, will there
be many technical matters involved

“Around 150 countries are part of the New York
Convention. These countries accept arbitration
awards that meet the requirements of article V of
the New York Convention, so that enforcement is
in principle possible all over the world.”

in any future dispute? If so, having the
ability to choose a tribunal will relevant
expertise may be preferable. Finally,
does the other party have assets in
more than one country? If so, the global
reach of an arbitral award will be of
significant value.

an aircraft if you do not know whether the aircraft is

Macaulay: Companies can often secure a

owned by the airline or only leased or rented from

strategic advantage if they focus on the dispute

another company. This challenge can be overcome

resolution provisions in the contract when

by thorough investigation into the state of the assets.

negotiating a deal – rather than considering it as
boiler plate or adopting a standard form. The key

CD: Do you believe more companies
should include arbitration provisions in
their contract clauses at the outset of a
commercial venture? What are some of
the key considerations?
16 CORPORATE DISPUTES  Apr–Jun 2013

considerations include: enforcement, confidentiality,
flexibility of process, choice of seat/venue, and,
in the case of arbitration, whether ad hoc or
institutional.
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Second, whether the dispute
is to be heard by a sole
arbitrator or a panel, usually
comprising three arbitrators.
Third, the language and place
of the arbitration. Finally,
the relevant law that will
apply. Most importantly, it is
essential that the referral of
disputes to arbitration is a
mandatory requirement for all
parties. Where the other party
is a state or state-owned
Shah: The consideration of a dispute
resolution mechanism is an important element

entity, one may also need to
consider appropriate waiver of immunity language.

of the contractual negotiation phase that is often
overlooked by parties. It is important for companies

Bos: In general, it is always better to make

to have an effective and efficient dispute resolution

arrangements in good times than in bad times.

mechanism agreed at the outset. Once a dispute

This also applies to any provisions in contract

arises, the possibility of agreement with the

clauses, including dispute resolution provisions. This

other party on such issues is slim. When drafting

avoids lengthy discussions, or even procedures,

an arbitration clause, one needs to ensure the

about how and where to resolve a dispute, before

following: First, that there is a clearly described

the actual resolution process begins. Including a

forum for the arbitration – whether the arbitration

clear dispute resolution clause at the outset of a

will be administered by an arbitral institution,

commercial venture is preferable. If arbitration is the

such as the ICC or the LCIA under the ICC or LCIA

chosen procedure, the contract should arrange all

Rules respectively, or whether it is to be an ad-hoc

preconditions for a successful arbitration process if

process, for example under the UNCITRAL Rules).

www.corporatedisputesmagazine.com
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ISSUE S A N D T Y P I C A L
SOLUT I O N S F O R
F OR E N S I C DATA A N A LY S I S
I N TH E CO N TEXT O F
CROS S -BO R DE R
I NVES TI G ATI O NS
by RALPH NOLL AND FLORIAN BUSCHBACHER
> PRICEWATERHOUSECOOPERS AG

C

ross-border investigations often require data

private data about the person being investigated or

to be transferred from or to other countries

other persons. Quite regularly investigators are asked

in order to utilise the data in local litigation

by clients from abroad to acquire, process or transfer

or regulatory proceedings. But, in the context of

electronically stored information comprising emails,

an internal investigation within a multinational

personal user files, social media information, logging

enterprise without the involvement of authorities,

information or ERP data sets. This data is stored on

the investigator often has to collect and analyse data

the employee’s computer hard disk or on his mobile

from a legal entity that is based in another country.

devices. Furthermore, the investigation may include

The data can either be owned by the company
itself or by its employees. Such data usually includes
18 CORPORATE DISPUTES  Apr–Jun 2013
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records or any other data from any other source. By

the data that is potentially relevant for the case will

analysing such data, investigators try to find digital

be prohibited if the data protection officer disagrees

traces to obtain evidence in order to verify or dismiss,

with the approach taken. Therefore, a transparent

for example, allegations of fraud.

approach to data collection is recommended, along

In contrast to an investigation conducted by a

with analysis and close cooperation with the data

German company against a German employee where

protection officer, in order to obtain his agreement

the data acquisition and analysis is taking place

regarding the appropriate approach and the IT-

in Germany and only German law applies, many

infrastructure which is used to process the data.

different regulations and legal requirements must be

In Germany, the opportunity to analyse personal

adhered to in cross-border investigations. Whereas

data also depends on the IT policies of the company

the EU provides a consistent framework of data

and on the German Privacy Act. This fundamentally

privacy regulations, data transfers outside the EU are

affects the investigation because most relevant data

subject to many different regulations which increase

is personal by nature, considering that an IP address

the risk that the investigator is non-compliant.

or a user account are considered to be personal. In

Generally, every investigation is different and needs

the context of an investigation, data analysis does

a case-specific legal evaluation of the data privacy

not create legal issues concerning the protection

issues. Due to many different legal restrictions in the

of personal data if the use of email or a computer

countries involved in a cross-border investigation,

for private purposes is strictly forbidden by a clear

general solutions do not apply. Therefore, it is always

policy and if this regulation is regularly monitored.

necessary to obtain a legal opinion from a lawyer

Therefore, one of the first questions that needs to

who is knowledgeable in the data privacy regulations

be asked when a forensic investigation is in an early

of the countries involved in the cross-border

stage is: is there a policy in place that forbids the

investigation.

private use of IT (and especially email) and are the

According to German law, every company in

rules defined in the policy verified on a regular basis?

which data is processed automatically, and in which

If such a framework is in place, the work of an IT

personal data is handled by more than nine people,

forensic practitioner is much easier, because within

requires a data protection officer. The data protection

this framework private data cannot be expected

officer is an independent function protected by law

to be part of the collected data. However, in most

(comparable to German works councils) and reports

cases the policies are not sufficiently clear or,

directly to the board of directors. Any investigation

although there is a policy in place, it is not enforced

involving the preservation, collection or analysis of

by the company or specifically the person under

www.corporatedisputesmagazine.com
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investigation has not signed this policy. In such cases

signing this form the investigated person allows the

a legal opinion from an independent third party is

investigator to use this data within the scope of the

needed to assess whether the personal rights of the

investigation. If this approach is not feasible, i.e., the

individual prevail over the legitimate interest of the

investigated person either does not want to sign the

company to investigate.

consent form or the investigated person should not

These fundamental principles lead to another
question: what practical, technical or organisational
assumptions can be made to minimise the impact

be approached, investigators have two options: not
to analyse the data at all or to obtain a legal opinion.
As data privacy rules are different in every country

on the personal rights of an individual, but at the

and data may be located in more than one county

same time produce relevant evidence to support the

there is a need to identify the relevant rules for every

investigation?

data set in scope. This should be done by obtaining

For the purpose of reducing legal risks in

a legal opinion from a third-party law firm. The

connection with data privacy, it is possible to

investigator therefore needs to know where the data

‘pseudonymise’ all data. The code applied to

is located, who owns the data and which privacy

pseudonymise the data can, for example, be

laws apply. Particularly in cases where IT operations

deposited at the workers council. Alternatively,

are outsourced or a cloud environment is employed,

personal data can by ‘anonymised’. It is important

these questions may be difficult to answer, because

that the anonymisation or pseudonymisation process

sometimes it is not known where the server is

takes place at the time the data is extracted from

located or if the data is spread over many servers in

the source system and that only the anonymised

different countries.

or pseudonymised data is handed over to the

In Germany, it may also be necessary to involve the

investigator to perform further analysis. The

works council and obtain its approval in advance of

advantage of pseudonymisation over anonymisation

any data extraction and analysis. Depending on the

is that if the investigation uncovers certain findings,

individual case, the company and the industry works

only the suspicious data sets can be unmasked. This

councils may be more or less cooperative. In some

is not possible if data is anonymised.

cases, works councils do not give their approval for

As a further step, it is often advisable to ask the

months and request several meetings with board

investigated person to sign a consent form in order

members before they finally approve. In other cases

to handle legal restrictions concerning personal

a written agreement for the whole company covering

data. This consent form describes the purpose of the

the investigation may be fairly easily obtained

data analysis and which data will be analysed. By

from the works council. Sometimes works councils

20 CORPORATE DISPUTES  Apr–Jun 2013
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request that the pseudonymised or anonymised

which will then override any individual law of the

data fields be extracted from the ERP-system to

member states. This directive should provide for an

avoid any screening in the mass data. Furthermore,

improvement in the cross-border use of data within

works councils may ask to review the data analysis

the EU. However, it can be expected that some

procedures in order to assess the handling of the

member states will implement this directive on a

data. All these measures help to build trust and to

stricter basis in their national laws.

establish a transparent and cooperative investigation.
In the course of investigations, the IT-forensic

So far we have only discussed Germany and data
transfers within the EU. Sometimes the data obtained

practitioner by nature tries to minimise data volume

within the investigation needs to be transferred out

as much as possible. Therefore, not all available data

of the EU. The transfer of personal data from the EU

is extracted – only the relevant data. To meet this

to a country which does not have a sufficient data

objective, experienced forensic data analysts are

privacy law is forbidden. This restriction also applies

needed, who are able to assess the extent and the

to the US. Therefore, it is in general not permitted

depth of data models and data flows. Consequently,

to transfer data out of Germany or out of the EU

data minimisation ensures data privacy.

to the US. However, in some cases so-called ‘safe

In 2014, the release of a new EU directive for

harbour’ rules apply, which enable the investigator

a harmonised data protection law is expected,

to, for example, transfer the data to their parent US

www.corporatedisputesmagazine.com
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company (or to a lawyer involved) which has signed

German authorities and courts have no or only very

the ‘safe harbour’ agreement.

limited access. In addition to these features, many

This agreement is in principle accepted by the

employees of a company use cloud platforms like

EU as adequate protection of the transferred data.

Dropbox to communicate with their colleagues.

However, a safe harbour needs to be set up in a

Legal access to such data is very difficult to realise in

case specific fashion and often requires additional

Germany.

approval from a specialised lawyer and/or the

As explained above, technological innovations

company’s data privacy officer. Depending on the

present a major challenge for investigators, in

case, a safe harbour may be insufficient to obtain

addition to issues arising from national laws, EU-

permission to extract data from the cloud.

regulation and international law. This implies that

During the last few years, mobile devices have

an in-depth preparation preceding cross-border

become a status symbol, particularly for the younger

investigations must be considered as a key factor

generation. Employees increasingly bring their own

of success. Many technical and legal issues remain

mobile devices to their workplace, which they often

completely or partially unresolved. This gives rise to

use for official communications. This trend creates

risks surrounding not only the taking of evidence, but

several issues for an IT-forensic practitioner because

also the use of evidence. CD

official communication on private devices is hard
to determine in an investigation. If it is detected,

Florian Buschbacher

however, that a suspect uses his or her own device,

Senior Manager

further technical investigations cannot be conducted.
Additional issues are caused by free email
accounts on the internet. These are often used
because there is no firewall in place and therefore
data formats of all kinds and data sets of sizes
beyond the limitations of the company’s own
accounts can be sent. Furthermore, offenders
can communicate on social media platforms to

PricewaterhouseCoopers
T: +49 175 18 23233
E: florian.buschbacher@de.pwc.com

Ralph Noll
Director
PricewaterhouseCoopers
T: +49 170 785 3979
E: ralph.noll@de.pwc.com

which – for example, in the case of Facebook –
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MARKE T I N TE L L I G EN C E I N
COMM E RC I A L D I S P U T E S :
EXAM P L E S I N T H E
BIOPHARM AC E U T I C A L
I NDU S TRY
by DR. SANJAY K. RAO
> CRA INTERNATIONAL

C

ommercial disputes under international

how the building blocks of market intelligence can be

arbitration between multinational firms

used to assist in the evaluation of such claims.

often require assessing the impact of

Grounded in the theories and applied principles

commercial strategy, planning and execution. In the

of marketing science, decision sciences and

biopharmaceutical industry, these disputes often

econometrics, market intelligence provides a rational

centre on failed co-development, co-marketing, and

basis to understand strategic choices and their

co-promotion agreements, typically as a result of

consequences. Typically, there are choices available

one party asserting that the other has not performed

to a strategist to define the market opportunity,

according to the agreement. In this article, we outline

identify the competitive set, determine the target
populations, develop the marketing mix (including

www.corporatedisputesmagazine.com
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pricing, promotional efforts and messaging), and

to competing therapies), diagnosis and treatment

allocate resources. All of these choices and decisions

rates, and patient persistence and compliance with

can have an impact on commercial performance.

therapy. Accordingly, it would not be uncommon for

Commercial experience is an important factor in

a strategist to triangulate outputs from two or more

these decisions; but relying on an empirical, market-

alternate sizing methodologies. Commercial disputes

driven foundation of research, analysis, description

often arise because partners use different methods,

and prediction provided by market intelligence

and thus have different market expectations of the

provides a scientific basis to formulate forward-

potential business opportunity. To some extent, this

looking strategy. Just as market intelligence can

is expected – deals often happen because each

be important to inform such strategic questions,

partner thinks that it has a more canny or accurate

it can also play a useful role in assessing the

view of the opportunity. Using market intelligence to

appropriateness of strategic decisions in hindsight, as

understand the causes for differences in estimates

may be required in the case of disputes arising from

of market opportunity can help define the scope of

performance under a contract.

issues leading to corporate disputes.

Sizing the opportunity

Understanding customer behaviour

One of the most important requirements for

Another common area of discord between

formulating effective commercial strategy is

licensing partners that can lead to arbitration

an understanding of the potential opportunity.

disputes is the sales uptake or launch curve of a

In disputes between licensing partners in the

new product. The success of commercial effort

biopharmaceutical industry, expectations of

supporting a launch depends on how customers

commercial effort, expenditures, and potential

and competitors react. In the biopharmaceutical

returns can often be traced back to differences in the

industry, the actions and reactions of regulators

size of the population to be treated with the product

and payers with respect to clinical trial results, the

at issue. There are different methods for sizing

evolution of treatment guidelines, pricing, access,

opportunity. These do not all yield similar estimates.

and reimbursement typically also play significant

In the biopharmaceutical industry, opportunity

roles in determining sales uptake. Understanding

sizing tends to depend on a number of factors:

(and predicting) how customers will behave when

epidemiology factors regarding the prevalence

exposed to commercial effort in a multi-dimensional

and growth of a condition, product characteristics

environment – with often conflicting influences – is

regarding safety and efficacy (especially relative

important to assess the impact of commercial effort

24 CORPORATE DISPUTES  Apr–Jun 2013
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on performance and to set the context for dispute

each of which may have specific implications for

resolution. Market intelligence methods exist to

commercial strategy.

map the detailed impact of alternate commercial

Thus, even if licensing partners agreed on a

strategies on customer behaviour, as well as to

particular commercialisation plan, deviations from

understand what can and cannot be expected as

expected outcomes could drive the parties into

a result of expending certain levels of commercial

dispute as one partner continues to hew to the

resource. Using such methods, it is possible to

original plan targeting a type of customer segment,

generate insight about factors that strongly impact

while the other expresses concerns and adjusts

product purchase. Thus, while market intelligence

its strategy, perhaps appropriately, based on the

typically guides commercial effort,
it can also be used in the context of
arbitration to provide the parties with
information on the bounds of what could
be achieved with a commercialisation
plan, or to determine what methods a
commercialisation partner could have
or should have employed to stimulate

“Market intelligence can be used in the context
of arbitration to provide the parties with
information on the bounds of what could be
achieved with a commercialisation plan.”

demand for a licensed product.

Identifying market segments
In many markets, variation exists in how different

market outcomes being realised. Market intelligence

types of customers react to commercial outreach;

to identify, value and target customer segments

not all of these variations may be known in advance.

often uses data on customer attitudes, behaviour,

Typically, such variation is best characterised

preferences and choices, and provides a rational

through the identification of customer segments; i.e.,

basis for making choices about which segment, or

internally homogenous clusters of customers who

segments, to target. These data can be collected

can be expected to react similarly to commercial

using prospective survey research and retrospective

outreach. The application of market intelligence

databases. The application of marketing modelling

methods can identify multiple, distinct customer

methods to simulate the behaviour of these

segments of varying sizes and characteristics,

segments can then highlight likely responses to
commercial activities, providing a rational basis for

www.corporatedisputesmagazine.com
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predicting the impact of strategy on product uptake,
sales and market share. In the case of commercial
disputes or arbitration, similar techniques may be
used in retrospect to assess potential response to an
alternative set of commercial activities and efforts.
For example, in a dispute involving the sizing of a
sales force and its impact on product sales, it is likely
important to understand which customer segments
were selected for targeting by the sales force, and
with what rationale and method, before making
conclusions about the magnitude of the observed
impact on performance.

Price and value assessments
Assessing the impact of product pricing can be an
important determinant of commercialisation strategy.
The importance of price as a driver of success in
the marketplace, however, can vary depending
upon a number of factors such as the number
of competitors, customer segment sensitivity to
variations in price, the perception of value provided
by a product, and the impact of marketing. In the
biopharmaceutical industry, these factors include
value assessments of the product’s features by
different stakeholders (e.g., patients, payers, and
physicians); the perceived quality of available clinical
data; and patient affordability, experience and
influence. Further, successful pricing strategies are
often dynamic and need to be in sync with changing
market conditions. For example, the withdrawal of
a key competitor or the introduction of a new one
26 CORPORATE DISPUTES  Apr–Jun 2013

www.corporatedisputesmagazine.com

PERSPECTIVES

may necessitate a reappraisal of an existing pricing

who incur a portion of the cost to ensure that there

strategy to better address evolving value judgments

are no inappropriate barriers to access. Following

made by a product’s current and potential customers.

awareness, trial must be induced and regular usage

Investigation of appropriate pricing options can play

could follow. To accomplish these objectives, an

a role in commercial arbitration. In circumstances

effective positioning strategy often seeks to influence

where partners dispute pricing or value decisions

perceptions regarding product features relative to the

directly, or the effect of those decisions on sales is at

competition, price sensitivity, and the propensity to

issue, market intelligence can explore the gamut of

use the product at appropriate times.

possible prices consistent with observed or foreseen

The impact of product positioning on sales is

market dynamics, the product’s value proposition as

almost always confounded by competitor pricing,

perceived by its target segments, and competitive

positioning, and marketing and sales activities. As

commercial activities in play in order to assess the

such, initial efforts to identify linkages between

effectiveness of the pricing strategy chosen by a

investments in positioning strategy development

party and compare it to the likely outcomes of other

and product performance may be unable to isolate

pricing options.

a significant, direct relationship. It could, however,
be important in a dispute situation to specify the

The impact of positioning
An effective positioning strategy differentiates a

detailed linkage between positioning and the
intermediate components of the chain by which

product from its competition, thus carving a viable

customers become aware of a product, learn about

niche for it in the minds of customers. Generating

its benefits, form perceptions, acquire knowledge

awareness, inducing trial, maintaining usage, and

and try it before committing to usage. In this context,

expanding the customer base through positive word-

awareness, trial, and usage (ATU) surveys may be

of-mouth about the product’s features and benefits

used to capture the influence of positioning activities

in comparison to its competition are some of the

and develop an empirical model that describes and

key goals of positioning strategy. Market intelligence

reliably predicts what positioning has been able to

methods seek to develop marketing strategies that

accomplish.

can achieve such goals.
In the case of a biopharmaceutical product, the
objective is to raise awareness of the product among

Forecasts and resource allocations
Finally, the sales forecast is a standard output

physicians who could prescribe it, patients for whom

of consideration regarding the formulation and

it might be appropriate to prescribe, and payers

impact of commercial strategy. A forecast can play a
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significant role in commercial disputes; oftentimes,

In biopharmaceuticals and other commercial

failure to achieve the forecast triggers the dispute.

situations, forecasts should not be considered as

A principal issue becomes the rationale for failure

guarantees of performance. Rather, they should be

to achieve the forecast. Does such failure signal

considered as dynamic expectations, reflecting key

ineffective or insufficient performance on behalf

commercial assumptions about market size, target

of one of the parties? Was the forecast itself

segments, prices, product positioning, competitive

unreasonable? Is the failure a result of changes in

activities and the full range of resources that may

the market environment? Or is it because one of the

be allocated. Forecasts are thus sensitive to the

parties did not react appropriately to changes in the

forecasting party’s own activity, competitor activity,
and other activity in the marketplace,
such as the evolution of customer
demand.

“The resolution of commercial disputes may be
facilitated by the principles and methodological
tools of market intelligence.”

An informed market intelligence
analysis provides a range of inputs
to the forecast, allowing it to make
dynamic and transparent predictions –
reflecting key commercial assumptions
about market size, target segments,
prices, product positioning, competitive

environment? Typically, assessing the forecast and

activities and the full range of resources likely to be

actual performance includes analyses of resource

allocated.

allocation against budget and assessments of
the justifications for variances against the budget
or forecast. The assessment of forecast and

Conclusion
The resolution of commercial disputes may be

performance focuses on the viability of the forecast,

facilitated by the principles and methodological

the implications for resource allocation, and any

tools of market intelligence. Proven precepts of

unanticipated changes in the market environment

marketing science, applied statistics, decision

with the expected consequences for resource

science and econometrics offer a valid basis for

allocation.

generating market intelligence. Analyses, insights
and relationships identified thus can form the basis
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for predicting the impact of commercial effort on

Dr. Sanjay Rao

product performance under a variety of realistic

Vice President

assumptions. As such, market intelligence can be

Washington, DC, US

of considerable use in the resolution of commercial
disputes. CD
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THE FAT E O F
CONS UM E R D I S PU T E S
FOLLO W I N G T H E
R EGU L AT I O N
AND D I R E C T I V E O N
ODR AN D A D R
by YAROSLAVA SOROKHTEY
> ASSOCIATION FOR INTERNATIONAL ARBITRATION (AIA)

T

he importance of effective and low-cost

rights were infringed? The Regulation and Directive

dispute resolution between consumers and

seek to answer these questions.

traders became crucial in the European Union

with the establishment of the single market. When
looking at consumer rights legislation in the EU,

Background
On 29 November 2011, the EU Commission

some fundamental questions need to be answered.

introduced two legislative proposals for a Directive on

Firstly, where can a consumer’s rights be protected?

ADR and a Regulation on ODR for consumer disputes.

Secondly, Should it depend on the kind of goods or

At that time, the 2011 Commission Work Program

services consumed? Thirdly, should it depend on the

identified consumer ADR as one of the strategic

jurisdiction where those goods were bought or the

Commission proposals for that year. The legislation’s
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goal was to strengthen consumer confidence in

Directive should not apply to disputes where traders

the Single Market. Thus, the implementation of the

filed complaints against consumers. ADR looks

Regulation and Directive aim to make the use of ADR

to eliminate the imbalance between traders and

methods in resolution of consumer disputes across

consumers. It was also suggested that parties should

the EU possible.

try to find an amicable solution before submitting a

In accordance with the Directive a list of ADR
entities that will have the jurisdiction to handle

dispute to ADR.
The definitive version of the Directive has changed

such disputes will be provided. The Directive and

considerably over time. More exceptions have

Regulation were meant to cover complaints filed by

been introduced in the scope of the Directive; the

consumers against traders. However, they do not

notion of the independent character of ADR entities

cover disputes between businesses.

has been inserted; the notion of legality has been

Thus, the Directive on consumer ADR looks to fill

introduced in a way that the rights of the consumer

the gaps in the coverage of ADR entities all over

should never be deprived of legal protection;

the EU and to popularise the use of ADR entities

the effect of ADR proceedings on limitation and

by consumers and businesses. In

prescription periods has been introduced;

addition, it seeks to ensure that

there is a requirement that ADR entities

ADR institutions are of high quality

exchange information; and more.

and in line with the Commission
recommendations.
Consequently,
in June 2012, the
Committee on

Two legal proposals were voted
by the EU Parliament on the 12
March 2012
This topic is of great interest currently, as

Legal Affairs of the

on 12 March 2013, the EU Parliament voted

European Parliament

for the Alternative Dispute Resolution (ADR)

(JURI) suggested possible

Directive and the

solutions on how to improve

Online Dispute

the Commission’s proposals.

Resolution (ODR)

It stated that courts should

Regulation. The

encourage its use and provide
all the necessary information to
the parties. It also stated that the
www.corporatedisputesmagazine.com
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Official Journal. All Member States within 24 months

against any EU-based trader, avoiding practical

will be obliged to adjust their laws to correspond

inconveniences. For example, in situations where a

with the Directive. This means that in a short period

party may find itself in dispute with a party from a

of time, new online dispute resolution platforms will

different jurisdiction, it can avoid the hassle of having

be functional, following discussion and testing of the

to argue its case in a foreign court and in a foreign

system by different consumer organisations.

language.

We expect that the Directive will give equal

Accordingly, the courts will be less saturated

opportunities for customers to protect their rights

and the resolution process of existing disputes will

regardless of which goods or services are purchased

be considerably faster. The Directive ensures that
the quality of existing and new ADR
institutions is maintained.

“We expect that the Directive will give equal
opportunities for customers to protect their
rights regardless of which goods or services are
purchased and regardless of which jurisdiction
they were bought in.”

The procedure itself
According to the Regulation, the EU
Commission is also going to establish
a platform called ‘Your Europe’ which
consumers can use for Online Dispute
Resolution. This has the advantage of
practicality on its side as the parties will
not need to physically meet to solve
the dispute. In addition, extra costs for

and regardless of which jurisdiction they were bought

transportation, the venue, accommodation and the

in – there won’t be a need to go to a local court.

like will be avoided.

This will partly solve the problem of protection but it

Under the Directive, this platform will be accessible

requires further steps to be taken – for example, not

via all EU official languages and the claim will be

every EU country has ADR institutions that cater to all

transmitted to the ADR entity competent to resolve

types of consumer disputes.

the dispute within 30 days from when the claim was
submitted. The ADR entity should render a decision

The importance of the legislative acts
The Directive mentioned above will make it
possible for any EU consumer to submit a claim
32 CORPORATE DISPUTES  Apr–Jun 2013

within 90 days from the date the claim was received.
An ODR advisor will be available in each Member
State if requested by the parties.
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The scope of the Directive on consumer
ADR and Regulation on consumer ODR
Under the Directive, consumers should be provided
with a low-cost and efficient way to resolve domestic
and cross-border contractual disputes in both offline

It should be pointed out that an out-of-court
procedure on an ad-hoc basis or single consumertrader dispute is not considered as ADR dispute
applicable to this Directive or Regulation.
The other kind of dispute to which this Directive

and online transactions. Unfortunately, despite

is not applicable is direct negotiations between the

the Commission Recommendations 98/275/EC of

parties that do not involve an ADR entity.

30 March 1998 and 2001/310/EC of 4 April 2001
alternative dispute resolution mechanisms have
not been established correctly. This Directive should

Obligations under the legislative acts
Member States are responsible for ensuring that

therefore establish platforms where high-quality ADR

those ADR entities to which consumer disputes

procedures are available; all Member States should

are going to be referred to conform to the specific

handle ADR cross-border disputes effectively through

requirements on independence and impartiality in

ADR entities.

accordance with the provisions of the Directive and

In accordance with Article 17(2), the Directive

Regulation and those entities should also be subject

covers disputes between a consumer and trader, and,

to regular evaluation of their compliance with quality

if a Member State decides so, it also encompasses

and performance standards.

dispute resolution entities which impose solutions

Each Member State is also responsible for

that are binding on the parties. It is important to

developing specific rules for the ADR entities that are

mention that corporate disputes fall into the scope of

allowed to conduct dispute resolution in accordance

this Directive.

to the mentioned legislative acts: for example, to
allow the centres to decline disputes in certain

Areas to which the Directive is not
applicable
This Directive is not applicable to non-economic

circumstances, such as exceptionally complex
disputes.
It is also obvious that Member States should

services of a general interest performed by the State

generate publicity regarding dispute resolution

or on behalf of the State. The Directive and Regulation

with the ADR entities. That should stress that those

should not apply to healthcare services (Article 3 of

ADR entities resolve disputes fairly, efficiently, and

the Directive) on the application of patient’s rights in

still provide full protection to both consumers and

cross-border healthcare, as a Directive in the field of

traders while still respecting the right to be heard.

healthcare already exists.

At the same time, those ADR entities should be
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independent, impartial, and not interested in the

and ODR dispute resolution with consumers. It is

outcome of the case.

the first step for the establishment of a fair, cheap
and efficient way of protecting the rights of parties.

Definition of the parties to the disputes

In particular, it will have a big influence on traders

The new ADR Regulation and ODR Directive are

and corporates – now they have to choose if they

very important steps in the development of ADR

agree to refer to ADR and should publish it on

disputes in general, but they have a special impact on

their websites and in their terms and conditions.

resolution of consumer disputes. An interesting fact is

We expect that these new procedures will handle

these new acts define the term ‘trader’, the counter-

millions of consumer disputes per year, and that they

party to the consumer disputes, very broadly. Art. 4(b)

will become a model for how to handle consumer

of both the ODR Regulation and the ADR Directive

disputes worldwide. CD

state that the trader “means any natural person or
any legal person, irrespective of whether privately
or publicly owned, who is acting, including through
any person acting in his name or on his behalf, for
purposes relating to his trade, business, craft or
profession”. This definition is very broad and does not
identify in particular what exactly falls into its scope.

Conclusion
This Regulation and Directive will have a huge
impact on the development of cross-border ADR
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T HE CO M P E TIT I O N &
MARKE TS A UT H O R I T Y
AND T H E N E W
CRIMI N A L C A RT E L O F F E N C E
– ALL CH A N G E H E R E ?
by SATNAM TUMANI, SHAUN GOODMAN AND SARAH KLEIN
> KIRKLAND & ELLIS INTERNATIONAL LLP

T

he next two years will see perhaps the

as a tool for the Serious Fraud Office. The break up

biggest transition in the approach of the

of the Financial Services Authority (FSA) is already

UK to matters of economic regulation and

underway. In a reversal of the direction of travel

white-collar crime. We have, in previous articles,

for the FSA, the Office of Fair Trading (OFT) and the

looked at increased cooperation between regulators

Competition Commission (CC) will be combined to

and the establishment of a National Economic

form a Competition & Markets Authority (CMA). Not

Crime Command. We have also discussed the

content on stopping there, the government has also

introduction of Deferred Prosecution Agreements
www.corporatedisputesmagazine.com
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introduced plans to radically change the manner in

have little additional impact. However the OFT and

which the state criminalises cartel arrangements.

CC are currently regulated by statutory gateways
and formal policy statements concerning the sharing

The CMA
The changes to the competition regime are

of information. The National Fraud Authority has
identified that the existence of statutory gateways

introduced by the Enterprise and Regulatory Reform

and inconsistent application can act as a disincentive

Bill 2013. The CMA is poised to become the sole

to sharing information. A combined regime with

regulatory and enforcement body for competition

rationalised lines of accountability is likely to

matters. It will combine the competition functions

overcome any potential issues in this regard.

of the CC and the OFT. The OFT’s 2013 action plan

On the question of merger review, the OFT’s CEO

states that the creation of the CMA will make better

stated that he expected to have dealt with 100 cases

use of public resources, enhance overall consistency

by the end of March 2013. This is comparable with

and predictability for business and will present a

the 2011-12 period but significantly higher than

combined voice both nationally and internationally on

previous trends. Interestingly he remarked that the

matters of competition.

level of phase 2 reviews was also high at 15 percent

In a speech delivered on 13 March 2013 the

(13 references to the CC in the period so far). The

current CEO of the OFT identified the three main

OFT considers the current economic climate as the

strands of competition intervention undertaken by

main driver for the increase. The OFT observes that

the OFT: (i) direct enforcement action taken under

whilst general levels of M&A activity have been low,

the Competition Act 1998 or Enterprise Act 2002 (in

the type of acquisition increasingly involves direct

respect of anti-competitive arrangements or abusive

competitors and sector consolidation.

conduct by companies or serious cartel behaviour by

The fact that the CMA will now deal with both

individuals); (ii) the provision of a ‘first phase’ review

phases of review has caused significant debate,

of anticipated and completed mergers (the second

despite proposed governance and procedural

phase currently being the preserve of the CC); and (iii)

arrangements intended to maintain independence

ensuring the proper functioning of markets, through

between the two phases of review. The bill proposes

market studies and related work.

that Phase 1 decisions will be made by the CMA
board while Phase 2 decisions will continue to be

Mergers and market studies
In respect of market studies and market
investigations, it might be expected that the CMA will
36 CORPORATE DISPUTES  Apr–Jun 2013

made by a panel of independent experts. It remains
to be seen whether the consolidation of staff and
teams will have a less visible but otherwise practical
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impact over time on the current independent

The new form of the offence removes the

arrangements. Given the prevailing economic

requirement to show dishonesty. In its place are a

circumstances and the types of mergers coming

series of factors that take the relevant commercial

before the OFT, it will be especially important

arrangements out of scope of the criminal law.

for the CMA to make the new arrangements for

These factors relate to the extent to which the

independence work and overtly be seen to be

arrangements have been notified to consumers

working.

or otherwise published. In addition there will be a
number of affirmative defences which are that the

Cartel offence

suspect did not intend to conceal the arrangements

It is unsurprising that the proposed changes to

from either customers or the CMA, or that before

the cartel arrangements have been controversial.

entering into the arrangements the suspect took

The current formulation of the offence is rather

steps to disclose the arrangements to a professional

narrow according to the OFT’s Senior Director

legal adviser.

on Cartels. In a speech on 11 December 2012 he

Quite separately from the changes to the law

explained that the requirement for an agreement

the OFT has also been increasing its capability. For

(in the criminal law sense) and the need to show

the first time in its history it has appointed a senior

dishonesty unduly restricted the effectiveness of

Director of Investigations and Criminal Enforcement.

the offence. In most fraud cases, the presence of

It has taken steps to increase the capability of its

secrecy and a lack of transparency are generally

investigators, revamped policies and established

taken as indicators of dishonesty. In cartel cases

an intelligence function (with a view to reducing its

it is not so easy to make this forensic leap given

reliance on leniency applicants as a source of cases).

prevailing issues of commerce and confidentiality.

In contemplating the potential impact of the CMA

The OFT also observes that suspects are able to

it is perhaps ironic, but nevertheless instructive, to

advance arguments before a jury about a lack of

look at the creation of the FSA. The FSA was created

dishonesty based on suggestions that the benefits

from the merger of a number of different bodies. Few

of cartel conduct go to companies and employees

would now consider the FSA’s enforcement approach

generally rather than individual participants. It is said

to have been ineffective. The benefits of the merger

that this unnecessarily clouds a determination on the

have become increasingly clear, a unified authority,

core basis for the offence, namely the interests of

a reduction in the duplication of work, easier sharing

consumers generally.

of information and the cross-over of expertise and
knowledge.

www.corporatedisputesmagazine.com
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In another parallel, the introduction of the FSA

Satnam Tumani

was accompanied by changes in the law on market

Partner

abuse and insider dealing. Prior to the creation of

Kirkland & Ellis International LLP

the FSA, enforcement was patchy. The Department
of Trade & Industry brought successful market abuse

T: +44 (0)207 469 2390
E: satnam.tumani@kirkland.com

proceedings against the so called City Slickers (Daily
Mirror journalists) and the SFO brought successful
proceedings for insider dealing in circumstances
where there had been use of information derived
from a secure print room. Since the creation of

Shaun Goodman
Partner
Kirkland & Ellis International LLP
T: +44 (0)207 469 2240
E: shaun.goodman@kirkland.com

the FSA, however, the record of enforcement is
particularly significant with many successful civil and
criminal outcomes.

Conclusion
There has been a great deal of debate about what

Sarah Klein
Associate
Kirkland & Ellis International LLP
T: +44 (0)207 469 2106
E: sarah.klein@kirkland.com

the creation of the CMA might mean for the future.
Despite the decision to split the FSA, the parallels
that can be drawn from the creation and short
history of the FSA are a significant pointer to the
probable direction of travel for the CMA. It is likely
that over time the CMA will be able to derive further
efficiencies and increase the scope of competition
enforcement, whether that be in the context of
companies or individuals. CD
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MEDIAT I O N A N D
EMPLOY M E N T:
UK RA I N E ’ S SPEC I FI C S
by SVITLANA KHEDA
> ICC UKRAINE

I

n Ukraine, mediation has been slowly but steadily

case, if they are counsel to the employer or the

spreading in the employment relations area. In

employee they cannot be appointed as mediator in

fact, along with family mediation, development

the related dispute. Moreover, their colleagues from

of employment mediation in this country has been

the same law firm also cannot serve as mediators

relatively successful. However, Ukrainian lawyers

in such instances because the opposite party

and mediators face various obstacles when offering

may view such mediators as prejudiced. In such

mediation to the parties of employment relations,

situations neither the legislation, industry standards

one of which is conflicts of interest.

or legal documents matter as the opposite party

Conflicts of interest occur when the employment

may simply feel uncomfortable and, as a result, will

lawyers are also certified to sit as mediators. In this

not only reject the candidacy of such mediator, but,

www.corporatedisputesmagazine.com
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more importantly, may refuse to settle
a dispute through mediation in general.
Thus, lawyers should be very careful
when offering employment mediation to
their clients and have to put the client’s
interests above the interests of their own
or their respective law firms.
There are a few solutions to this
obstacle for developing mediation in
the employment sphere. First of all, law
firms may offer mediation as a separate
product (i.e., as part of their dispute
resolution practice) to the client that
has already been engaged in the labour
dispute. In addition, employment lawyers
who are also certified mediators can
use their knowledge of the specifics of
the mediation method, techniques and
procedure to represent their clients during the
employment mediation.
In Ukraine, where the word ‘mediation’ still

Many
Ukrainian lawyers are reluctant
to offer mediation from the outset
of employment relations. There is no
particular reason for this other than a
widespread resistance to mediation as a dispute
resolution mechanism, or a desire to follow the
historical approach of providing for litigation in

sounds foreign to the majority of the population, it

employment agreements. However, the practice

is generally recommended to refrain from offering

shows that the commencement of employment

formal mediation to the parties of a labour dispute.

relations is the ideal time to propose mediation not

Legal counsel may actually apply mediation

only to employees, but also to employers.

techniques in negotiations with the opposing party.

There is a common perception that it is unlikely

This is particularly relevant during disciplinary

that the parties to a dispute will manage to agree

actions, resolving conflicts between an employer

on transferring a particular dispute for mediation

and a trade union, and dismissing non-performing

or including a mediation clause in the respective

employees, especially top managers.

employment termination agreement. However, the
Ukrainian experience shows that it does happen and,

40 CORPORATE DISPUTES  Apr–Jun 2013
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in fact, not that rarely. If legal counsel possesses the

ultimately may bring both parties to an amicable and

true knowledge of mediation and the benefits it may

mutually beneficial solution.

offer to both the employer and the employee, and

In Ukraine, situations in which the top management

cares about the client’s interests, the parties normally

of Ukrainian subsidiaries of foreign companies

agree to try mediation relatively easily.

must be dismissed due to violations of the FCPA

Ukraine laws are overly protective of employees,

or UK Bribery Act have been gradually increasing.

and make it extremely difficult to dismiss an

However, the mere fact that such violations have

employee, especially when this employee is a

been committed is not sufficient to fire a guilty

general director or any other influential top manager.

general director or other manager under Ukrainian

Successful collective simultaneous dismissals of top

labour legislation. Experience shows that the use

managers (which do not end up in court) are rather

of formal mediation or the application of mediation

unique. In such cases mediation techniques are

techniques during dismissal negotiations is crucial.

crucial for a lawyer negotiating dismissal terms and

This is particularly true in view of the fact that labour

conditions on behalf of the employer. For instance, if

disputes are not arbitrable under Ukrainian law and,

the employer’s lawyer acts as mediator (e.g., his or

therefore, if a dismissed employee files a wrongful

her attitude and words demonstrate impartiality and

dismissal lawsuit with a competent court, any

professionalism) this, in most cases, wins respect and

violations of anti-corruption legislation will be made

even trust of the employees subject to dismissal.

public, which is the least desirable outcome for the

When employees are fired by representatives of
the employer who speak a foreign language, it is

foreign parent company.
As can be seen, employment mediation is

highly recommended for employer’s legal counsel

developing in Ukraine and is likely to become a

to simultaneously perform the role of interpreter

popular and widely used option for settling labour

for both the representatives of the employer and

and labour related disputes in the near future. CD

the employee. This strengthens the impression of
impartiality, especially when the lawyer/interpreter
speaks in the first person, which in turn helps
to alleviate the unnecessary aggression of the
employees subject to dismissal and avoid an
escalation of emotions. This inevitably results in the
affected employee not only listening, but also actually

Svitlana Kheda
Head of Mediation Centre
ICC Ukraine
T: +38 (050) 410 0259
E: svitlana.khyeda@gmail.com

hearing the employer’s representatives, which
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T HE N E W YOR K C O U RT S
ARE O P E N F O R B U S I N E S S
T O F O RE I G N L I T I G A NT S
by LEA HABER KUCK
> SKADDEN, ARPS, SLATE, MEAGHER AND FLOM LLP

P

their commercial contracts should be aware

passed two related statutes that open the New York

of a New York statute that also permits

courts to foreign parties even where the transaction

them to access the New York courts in the event

at issue has no other connection to New York.

of a dispute, regardless of whether the transaction

These statutes, which grew out of an effort by the

has any other connection to New York. While many

legislature to reinforce New York’s standing as a

parties to international commercial agreements agree

commercial and financial centre, remain in force

to submit their disputes to arbitration, others seek

today and were bolstered by the Court of Appeals’

a neutral judicial forum. New York’s highest court,

recent decision.

arties who choose New York law to govern

the Court of Appeals, recently reaffirmed that the

Nearly 30 years ago, the New York legislature

The first, Section 5-1401 of the General Obligations

New York courts are open to foreign parties whose

Law (GOL), seeks to ensure that courts will honour

disputes arise out significant commercial contracts,

parties’ choice of New York law in significant

and the courts will honour the parties’ selection of

commercial contracts. Where the requirements

New York law to govern their agreements.

of GOL 5-1401 are met, it applies automatically.
Generally, this means that the choice of New York law
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will be enforced, regardless of whether the contract

The companion provision, Section 5-1402 of the

bears any connection to New York, if the contract

GOL, opens the courts to foreign parties by providing

is valued at $250,000 or more and does not relate

that any person can sue a foreign party in the New

to labour, personal, household or family services,

York courts where: (i) the parties chose New York

or certain transactions covered by the Uniform

law in their contract pursuant to GOL 5-1401; (ii) the

Commercial Code.

contract exceeds $1m; and (iii) the foreign party

In enacting GOL 5-1401, the legislature sought to

consented to the jurisdiction of the New York courts.

“encourage the parties of significant commercial,

At the same time, the legislature also amended New

mercantile or financial contracts to choose New York

York Civil Practice Law and Rules 327(b) to make

law” by eliminating any uncertainty as to whether

clear that a court lacks discretion to stay or dismiss

a New York court would respect the
parties’ choice of law. As the law stood
prior to the enactment of statute,
some New York courts engaged in a
common law conflicts of law analysis
notwithstanding an unequivocal
choice of New York law, sometimes
resulting in the application of a different
jurisdiction’s law where the transaction

“The legislature struck a balance by requiring
parties to choose New York law and to consent
to jurisdiction as a prerequisite for accessing the
New York forum.”

lacked significant contacts with New
York. The legislature noted that even the
“mere existence of th[e] possibility” that a New York

any action on forum non conveniences grounds

court would not apply New York law designated in

where GOL 5-1402 applies. Although certain parties

the contract would “deter[] parties from choosing the

opposed the legislation on the grounds that it would

law of New York for major contracts, to the detriment

burden the New York courts, the legislature struck a

of the standing of New York as a commercial and

balance by requiring parties to choose New York law

financial center”, and determined that the application

and to consent to jurisdiction as a prerequisite for

of New York law therefore should be statutorily

accessing the New York forum.

guaranteed. A handful of other states, including

The recent case of IRB-Brasil Resseguros, S.A. v.

Delaware, have followed the New York legislature and

Inepar Investments, S.A., __ N.E.2d __, 20 N.Y.3d

enacted similar provisions.

310 (Dec. 18, 2012), provides an example of how the

www.corporatedisputesmagazine.com
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GOL provisions operate and confirms that the New

choose New York law in order to access the New

York courts will recognise and give effect to the

York courts.

legislature’s desire for open access. The IRB case

After the trial court and first level appellate

involved a Brazilian reinsurance company which sued

court ruled in IRB’s favour, the Court of Appeals

in New York Supreme Court to collect on global notes

granted leave to appeal and, in a decision of first

issued by an Uruguayan corporation, guaranteed by

impression, held that the choice of New York law

a Brazilian corporation (the ‘Guarantor’), and payable

clause in the guarantee required application of New

through a fiscal agent in London to an account at a

York substantive law without regard to whether

Brussels clearinghouse. IRB purchased the bonds

the transaction had any New York connections. The

in a global note offering in which the governing

court also affirmed that GOL 5-1401 and 5-1402

documents contained a New York choice of law

“read together permit parties to select New York

clause, a non-exclusive New York forum clause,

law to govern their contractual relationship and to

and a consent to New York jurisdiction. After the

avail themselves of New York courts despite lacking

issuer defaulted, the Guarantor asserted that its

New York contacts”. It reasoned that “[t]o find here

guarantee was void under Brazilian law because

that courts must engage in a conflict-of-law analysis

it had not been duly authorised by its board of

despite the parties’ plainly expressed desire to

directors. IRB argued, among other things, that

apply New York law would frustrate the Legislature’s

the choice of law clause, which provided that the

purpose of encouraging a predictable contractual

guarantee was “governed by, and shall be construed

choice of New York commercial law and, crucially, of

in accordance with, the laws of the State of New

eliminating uncertainty regarding the governing law”.

York”, required application of New York law, and

The Court of Appeals’ decision should remove any

that the guarantee was enforceable under New York

uncertainty as to whether the New York courts will

principles of ratification and apparent authority. The

honour New York choice of law and forum clauses

Guarantor claimed that because the clause did not

included in international commercial contracts. CD

contain the language “without regard to conflict-oflaw principles”, the clause required a common law
conflicts-of-law analysis which, it contended, would
result in application of Brazilian law. The reasoning
advanced by the Guarantor would have created a
loophole through which parties could circumvent

Lea Haber Kuck
Partner
Skadden, Arps, Slate, Meagher & Flom LLP
T: +1 (212) 735 2978
E: lea.kuck@skadden.com

the requirement in GOL 5-1402 that foreign parties
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I NTERV I E W
WITH
J UDGE
J UDIT H KAYE
CD: You served in the New York State
Judiciary for more than 25 years (19832008), first as an Associate Judge – and
the Court’s first woman – and then as
Chief Judge of the State of New York.
Where have you been focusing your
energies since leaving the Court of
Appeals?
Kaye: I joined the law firm of Skadden, Arps, Slate,

Judith S. Kaye
Of Counsel
Skadden, Arps, Slate, Meagher & Flom LLP
T: +1 212 735 3680
E: judith.kaye@skadden.com
Judith S. Kaye joined Skadden, Arps, Slate, Meagher

Meagher & Flom as Of Counsel in 2009, where I focus

& Flom as Of Counsel in February 2009, following

largely on litigation and arbitration. I am privileged to

more than 25 years of service on New York State’s

wear many hats since coming off the Court, one of

highest court, including 15 years as Chief Judge. She

which is arbitrator – a role that attracts many judicial

frequently sits as an arbitrator, and is the founding

colleagues in their ‘after-life’. This role is especially
www.corporatedisputesmagazine.com
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exciting because it has allowed me to discover New

break-out and mixed-use rooms of varying sizes,

York law in a new context – its importance to the

with high-end technology, facilities for simultaneous

global community. While I was on the Court I did

interpretation and many other amenities. Importantly,

not fully appreciate the opportunity that contracting

in addition to physical space, NYIAC will offer

parties around the world have to designate the law

opportunities to collaborate with the legal, judicial,

that will govern arbitration of any future dispute. And

academic and business communities. Our goal is to

now as an arbitrator, it has been a source of pleasure

keep New York at the forefront of the international

and pride for me to encounter the choice of New

arbitration community, to help that community

York law in far-flung transactions, a recognition of,

sift through the many myths promulgated about

and respect for, our work.

New York and our American legal system, and to

As I became more involved in the world of
international arbitration it became apparent that,

spread the word that this is a great place for dispute
resolution.

despite the ongoing practice of designating New York
as the governing law for international arbitrations,

CD: What do you mean by myths?

New York did not have a bricks-and-mortar
international arbitration centre. That glaring absence

Kaye: The United States has a robust system of

was noticed by many, including a New York State

litigation that is foreign to many international lawyers,

Bar Task Force on New York Law in International

particularly those from civil law jurisdictions. People

Matters. And so I am particularly delighted to tell

often focus on the features of our litigation system

you that along with 36 leading law firms, we recently

and misunderstand our law and practices concerning

announced the imminent arrival of the New York

international arbitration.

International Arbitration Center (NYIAC), right in the
heart of Manhattan, which is scheduled to open in
late Spring.

CD: What exactly is the New York
International Arbitration Center?

CD: What do you want people to know
about international arbitration in New
York?
Kaye: First, our state and federal courts are
strongly supportive of international arbitration, but

Kaye: NYIAC will offer a variety of state-of-the-

they do not interfere unnecessarily. New York courts

art room choices to hold arbitrations and meetings,

are neutral, they do not favour a US party over a non-

including a large room that seats dozens as well as

US party when resolving actions regarding an arbitral

46 CORPORATE DISPUTES  Apr–Jun 2013

www.corporatedisputesmagazine.com

PERSPECTIVES

award or other issues arising out of arbitrations
venued in New York. New York courts have denied
challenges made by US parties to awards made in

CD: It is safe to say that many in your
position would be content to simply rest
on their laurels. Why take this on?

favour of foreign parties, and confirmed awards
against US parties. And contrary to popular myth,

Kaye: Resting on laurels is not a comfortable

no international arbitration award rendered in New

posture for me. What’s more, this project excites

York has ever been set aside in the Second Circuit –

me because I believe we are building something

which sets federal law for New York – on the ground

that will mutually benefit the international arbitration

of manifest disregard of the law. Also, New York has

community and New York. Because it is exciting to

stable, well-developed commercial law. Because

collaborate with colleagues to meet a need. Because

of New York City’s position as a major international

I am thoroughly enjoying everything from picking light

financial centre, New York courts routinely decide

fixtures to imagining topics for programs to be held

disputes arising out of complex international

at the NYIAC. Because it’s satisfying to watch the idea

commercial transactions and often review and apply

blossom and grow CD

foreign law.
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INTER N AT I O N A L
ARBIT RAT I O N
AND I N D I A –
LIFE A FT E R
BHARAT A LUMI NI U M ?
by CHIRAAG SHAH AND ALINE MOONEY
> KIRKLAND & ELLIS INTERNATIONAL LLP

I

n a landmark decision handed down in September

arbitration friendly jurisdiction. But is this really the

2012, the Indian Supreme Court in Bharat

case?

Aluminium Co v Kaiser Aluminium Technical

Services Inc, (Bharat Aluminium) restricted the ability
of local courts to interfere in international arbitrations

The position before Bharat Aluminium
Arbitration proceedings in India are governed by

seated in jurisdictions outside India. The decision

the Arbitration and Conciliation Act 1996 (the ‘Act’).

means that Indian courts will no longer be able to set

The Act is split into several Parts – the relevant parts

aside awards or issue interim measures in respect of

for the purposes of this article being: (i) Part I which

arbitrations seated abroad – a move widely regarded

contains various provisions relating to, inter alia, the

as exemplifying India’s emerging reputation as an

arbitration agreement, the composition of an arbitral
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This judgment had been highly
criticised due to the resulting high
levels of judicial interference by
the Indian courts with respect to
arbitrations held outside India.
For example: in Venture Global
Engineering v Satyam Computer
Services Ltd and another
(‘Venture Global’), the Supreme
Court set aside an LCIA award
rendered by a tribunal seated
in London on the basis that
the award contravened Indian
statutory law on ‘public policy’
grounds; and in Intdel Technical
Private Services v WS Atkins Rail
tribunal and the conduct of arbitral proceedings
including the annulment of awards but which is
stated at Section 2(2) to apply where the place of
arbitration is India; and (ii) Part II which deals with the
enforcement of foreign arbitral awards (but contains
no provision for the challenge or annulment of an
award).
The Indian Supreme Court had ruled in Bhatia
International v Bulk Trading SA (Bhatia International)
that Part I of the Act also applied to arbitrations with
a seat outside India so that a foreign award could
be challenged and set aside under the grounds
contained in Part I of the Act which are considerably
wider than those under Part II.

www.corporatedisputesmagazine.com

Ltd., the Supreme Court ruled
that it had the authority to appoint arbitrators even
in the case of arbitrations seated outside India in
the event of deadlock between the parties. This
was, for obvious reasons, particularly concerning for
international entities engaging in business contracts
with Indian entities as there was no guarantee that
an arbitration would not be derailed by a decision
from the Indian courts. Parties would frequently seek
to exclude the application of Part I of the Act in their
arbitration agreements but this ‘solution’ was far
from satisfactory. The uncertainty was compounded
by other decisions of the Indian courts where
Part I of the Act was held not to apply to foreign
arbitrations on the basis of an ‘implied exclusion’
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by the parties of Part I of the Act (see for example

In reaching its decision, the court recognised that

Videocon Industries v Union of India and Yograj

section 2(2) of the 1996 Act (which states that Part I

Infrastructure v Ssang Yong.

shall apply where the place of arbitration is in India)
clearly stated the legislative intent to restrict the

The Bharat Aluminium Decision
As a result of the increasing number of

applicability of Part I to arbitrations seated in India.
The Constitutional Bench also emphasised that the

contradictory decisions, there arose a significant

governing principle of the Act is one of territoriality

increase in the number of routine challenges

and that the seat of arbitration will therefore

to foreign awards and substantial delays in

determine the jurisdiction of the courts.

enforcement of such awards – which unfortunately

Bharat Aluminium ended a long contested issue in

further promulgated India’s reputation as a ‘not so

respect of the scope of Part I of the Act and, at first

friendly’ arbitration jurisdiction. This in turn led to a

glance, reinforced India’s image as a pro-arbitration

consolidated batch of appeals being referred to a five

jurisdiction. However, all is not yet fine and well.

judge Constitutional Bench of the Indian Supreme

Given that the application of the decision is

Court in January 2010. The majority of the appeals

restricted to arbitration agreements entered into

were in respect of petitions for interim relief or

on or after 7 September 2012, the rationale behind

applications to set aside foreign awards.

Bhatia International and Venture Global will continue

In what was widely hailed as a landmark decision

to apply to arbitration agreements entered into prior

delivered in September 2012, the court overruled the

to 7 September 2012, which, for some time to come,

earlier controversial Bhatia International decision,

are likely to be the agreements pursuant to which

holding that (in summary): (i) Part 1 of the Act would

arbitrations are initiated. As such, and unless, parties

not apply to international commercial arbitrations

are willing to renegotiate their dispute resolution

with their seat outside India; (ii) awards rendered in

provisions in existing agreements, Bharat Aluminium

foreign seated arbitrations would only be subject to

will offer little or no comfort for the time being.

the jurisdiction of Indian courts when they are sought

Whilst Bharat Aluminium was welcomed as a

to be enforced in India under Part 2 of the Act; (iii)

reinforcement of the independence of arbitration

Indian courts would not have jurisdiction to order

proceedings and the restriction on the grounds on

interim relief in support of foreign seated arbitrations;

which enforcement of a foreign arbitral awards may

and (iv) the decision of the court would only apply

be refused (effectively excluding the ability to annul

to arbitration agreements entered into on or after 7

the award), a further issue has arisen, largely as a

September 2012.

consequence of the unwieldy drafting of the Act
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itself. The court has in effect also removed, in respect

or (iii) using alternative routes to safeguard their

of internationally seated arbitrations, the application

position, e.g., through the provision of guarantees,

of certain other provisions that should ideally apply

inventive wording of the dispute resolution provisions

to all arbitrations regardless of seat, including in

enabling parties to seek injunctive relief (although

particular, the ability of a party to seek protection by

the efficacy of this remains untested), etc. It is also

way of interim or provisional relief (section 9 of the

unclear whether an interim award made either

Act). Whilst most arbitration agreements preserve

during the process or even before, e.g., under the

the right for parties to apply to a court of competent

emergency procedures under the ICC Rules would be

jurisdiction for protective or interim remedies, a

enforceable under Part II of the Act – if so, this may

party would no longer have the ability, with respect

provide a workable compromise.

to a foreign seated arbitration, to apply to the Indian

With India’s emergence as an economic

courts to seek temporary relief, e.g., to prevent the

superpower and the increasing level of investment

dissipation of assets pending the determination of

being made into the country, one thing is clear –

the arbitration. This is certainly a major concern

parliament, or the courts, should act fast and resolve

for parties doing business with Indian counterparts

this issue. CD

where the entire purpose of arbitration proceedings
may be defeated, even if a favourable award is
obtained, as the losing party, having assets in India,
may, in the interim, have already disposed of or

Chiraag Shah

encumbered such assets with a view to defeating

Partner

any award that may be passed against it outside
India. What is certainly required is an amendment of
the law to ensure that such interests are safeguarded
for all arbitrations irrespective of their seat.
Until then, parties doing business with Indian
counterparts are left with the unenviable choice of
either: (i) seating their arbitration in India, with the
attendant risk of interference by the local courts; (ii)

Kirkland & Ellis International LLP
T: +44 (0)20 7469 2323
E: chiraag.shah@kirkland.com

Aline Mooney
Associate
Kirkland & Ellis International LLP
T: +44 (0)20 7469 2252
E: aline.mooney@kirkland.com

maintaining a foreign seat and hoping for the best;
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WHO C A N B I N D
A COM PA N Y
T O ARB I TRATI O N
I N TH E UA E ?
by ROBERT KARRAR-LEWSLEY AND HUSSAIN ALMATROOD
> AL TAMIMI & COMPANY

T

he consent of the parties to arbitration is

has the ostensible authority to bind the company to

considered the foundation stone of the

an agreement. In the UAE however the situation is

entire arbitration process. Consent is usually

very different. Arbitration is seen as an exceptional

evidenced by a written arbitration clause, either in

form of dispute resolution, an opt-out from the

the contract or agreed between the parties after

court’s jurisdiction which deprives a party of its right

the dispute has arisen. But where one of the parties

to refer disputes to court. As such any agreement

is a corporate entity, who has the right to bind that

to arbitrate must be clearly expressed in writing

company to the arbitration clause? This is important

(rather than incorporated by reference), and the

because if the signatory is not properly authorised

person signing on behalf of the company must be

then the clause may not be binding and any award

authorised with the power to bind the company to

made pursuant to it will likely be annulled.

the arbitration clause.

Each country will have its own rules on this issue,
and often it will be whichever officer in the company
52 CORPORATE DISPUTES  Apr–Jun 2013
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to an arbitration clause under UAE law, and also
discusses a recent case in which a party was bound

Limited liability companies
Under UAE law the manager of an LLC is

to an arbitration clause it had not signed. The article

responsible for its management. Article 237 of the

concludes with some practical tips.

UAE Commercial Companies Law states that the
manager of the company has full capacity to manage

The need for authority
The need for specific authority is found in the UAE

the company, and this is interpreted by the courts
as including the power to dispose of disputes by

Civil Procedure Law, which applies throughout all

arbitration. In Dubai Court of Cassation case 164 of

the seven emirates which make up the UAE. Article

2008, the court held that unless explicitly prohibited

203(4) states that an agreement to arbitrate is only

in the articles of association: “The manager of a

valid if made by someone who has the capacity to

limited liability company is the person having full

act with regard to the right which is the subject of

authority in the management of the company, and

the dispute. This principle is explained in numerous

he is the person who has the competence to make

Court of Cassation judgments, one of which stated:

dispositions over the rights relating to its activities,

“It is not possible for person to enter into an

including an agreement to arbitration…”. It would be

arbitration clause regarding a subject unless that

unusual for a manager to have his powers curtailed

person has the capacity to act with regard to the right

in the articles of association so as to exclude

which is the subject of the dispute. There is no theory

arbitration, and so in practice provided the contact is

of ‘apparent authority’ in dealing with the capacity

signed by the manager the arbitration clause will be

to enter into an arbitration clause. Each party must

binding.

verify the identity and capacity of the other party’s
signatory.” (Dubai Court of Cassation 220/2004)
When it comes to companies this means it is

Freezone companies
There are a number of freezones in the UAE.

necessary to check what powers the officers

Limited liability companies incorporated in a freezone

of a company have under the UAE Commercial

have the initials ‘FZE’ (‘freezone entity’) after their

Companies Law (which applies across the

name. Freezones have their own regulations which

federation). As in most countries there are different

override the UAE Commercial Companies Law

types of company in the UAE and the position

to the extent they cover the same issues. Where

in relation to each kind of company needs to be

the regulations are silent the UAE Commercial

considered.

Companies Law applies. When it comes to the
powers of managers, none of the freezones alter

www.corporatedisputesmagazine.com
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the position as found under Article 237 of the UAE

enter into the arbitration clause. This authority will

Commercial Companies Law , and so mangers of

usually be proved with a resolution from the general

freezone companies have the power to bind their

assembly of the PJSC. This authority can either be

company to arbitration agreements.

specific to the contract, or a general authorisation to

Another type of entity found in freezones are
Freezone Establishments. The position in relation to

enter the company into any arbitration clause.
It is recommended that PJSC’s review their articles

these is not clear and there are no court judgments

and if necessary amend them to grant the board

on who has the ability to bind the establishment to

of directors the power to enter the company into

an arbitration agreement. The cautious approach is

arbitral agreements.

to have the owner sign the contract since a freezone
establishment does not fall under the Commercial
Companies Code and thus the aforementioned
Article 237 of the code does not apply to them.

Sole establishments
The position with sole establishments is similar
to that of PJSCs, in that only the owner has the
authority to bind the entity to an arbitration clause.

Public joint stock companies

The manager does not have any power to bind the

In UAE law the board of directors of a public

establishment to an arbitration clause. Therefore

joint stock company (PJSC) is responsible for its

either the owner should sign the contract or the

management. However, article 103 of the UAE

manager signing on behalf of the establishment

Commercial Companies Law states that the board

should produce the power of attorney granting

of directors does not have the power to bind the

him the power to enter into the arbitration clause.

company to arbitration unless the company’s

A useful judgment relating to this is Dubai Court of

articles permit them this power or it forms part of

Cassation judgment 51 of 2005, in which the court

the company’s objects (which is unlikely). Only the

held that that even though the manager of the sole

company’s general assembly has this power.

establishment had full authority to manage the

It cannot therefore be assumed that a director

company, the manager would not have the authority

signing a contract on behalf of a PJSC, or a manager

to bind the company to an arbitration clause absent

authorised by the board of directors, has the power

explicit authority being granted by the owner.

to sign an arbitral agreement on behalf of the
company. This means that unlike with an LLC, at the
time of signing an agreement with a PJSC it should
be checked that the signatory has the authority to
54 CORPORATE DISPUTES  Apr–Jun 2013
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jurisdiction from the rest of the UAE. The DIFC has

clause without proper authority. The argument

its own laws which are based on English common

regarding authority can only be raised by the party

law and international best practice. As regards

who has allegedly been bound to the agreement

arbitral agreements, provided the signatory has the

without the signatory having proper authorisation.

ostensible authority to bind the company to contracts

Furthermore, an arbitration clause entered into by a

then the signatory also has the power to enter into

person lacking capacity to sign on behalf of an entity

the arbitral agreement.

can later be cured by a letter from the authorised
person affirming the arbitration clause.

The extent of the authority
Although a manager or director may
have the authority to bind the company
to arbitration, this does not mean that he
has the authority to authorise others to
represent the company in the arbitration
proceedings. He therefore needs explicit
power to authorize lawyers to fight the
case on behalf of the company. Article

“It is possible in certain situations for a person
or company to be bound to an arbitration clause
despite not having signed it.”

58 of the UAE Civil Procedure Law
details what acts a lawyer can perform
on behalf of a client by virtue of being
appointed, and which acts the lawyer
needs special authority for. Making a submission to

An unusual case

arbitration (and by extension representing the client

A recent case has shown that although the

at arbitration) requires special authority, so a lawyer

UAE Courts usually require clear evidence that

must present a power of attorney to the tribunal

an arbitration clause has been signed by an

during the arbitral process. This will need to be signed

appropriately authorised individual, it is possible in

by a manager who has been authorised to delegate

certain situations for a person or company to be

his authority to bind the company to arbitration.

bound to an arbitration clause despite not having

It is important to note that an arbitral clause or
award cannot be challenged on the basis that the
other party to the dispute had signed the arbitral
www.corporatedisputesmagazine.com
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CORPORATE DISPUTES  Apr–Jun 2013 55

PERSPECTIVES

for some construction works. The contract had an

Engineer without a power of attorney from the

arbitration clause and the Claimant issued arbitration

Defendant was immaterial.

proceedings against the Defendant and won. The

This judgment sets a new precedent in the Dubai

award was a UAE domestic award and the arbitration

Courts and shows that the formally strict rules on

had been conducted under the auspices of the

the signing of arbitration agreements are being

Dubai International Arbitration Centre. The Defendant

relaxed. An important fact in the case was that the

challenged the award on the basis that, among other

Defendant had asserted during the arbitration that

things, the arbitration agreement had been signed by

he had signed the contract and then fully engaged

the Consulting Engineer without a power of attorney

with the arbitration. It was therefore only right that

from him. The Court of First Instance accepted this

he be prevented from resiling from this position by

argument and annulled the award. This was reversed

subsequently arguing that the arbitration agreement

by the Court of Appeal and the Defendant then

was void because it was actually signed by the

appealed to the Court of Cassation. The Court upheld

Consultant Engineer without authority. The court’s

the Court of Appeal’s judgment, finding that the

rejection of the Defendant’s cynical arguments is a

arbitration agreement was binding on the Defendant.

powerful indication that the old technical arguments

The court relied on the following factors: (i) the tender

used to annul arbitral awards are on the wane. The

documents submitted by the Claimant included

UAE courts are supportive of arbitration and taking a

the arbitration clause; (ii) the subsequent contract

practical approach.

referenced the tender document as forming part of
the contract and the Defendant acknowledged in
correspondence with the arbitral institution that he

Conclusion and practical tips
The recent Court of Cassation judgment, though

signed the contract; (iii) the Defendant performed

welcome, should not lull parties into a false sense of

the contract, as did the Claimant; and (iv) the parties

security. If an arbitration clause is in an agreement,

subsequently fell into a dispute concerning the

it is still of the utmost importance that checks

tender and fought it out in arbitration.

are made to ensure that the signatories have the

The court therefore concluded that the Claimant

appropriate authority. Conducting such checks can

had made an offer to the Defendant which he

be difficult given the speed and urgency at which

accepted, thereby forming the contract which

contracts are entered into, but if the parties are

contained within it the parties’ expressed intention

aware of the issues they simply need to request the

to refer disputes to arbitration. That the arbitration

necessary proof at an early time.

agreement had in fact been signed by the Consulting
56 CORPORATE DISPUTES  Apr–Jun 2013
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Following is a list of recommended steps to reduce

or other document should be signed in full by the

the risk that an arbitration agreement will be found to

parties, as merely initialling the pages or using the

be invalid: (i) if the company is an LLC or a Freezone

company stamp may not be sufficient. CD

Entity, the signatory should be the general manager,
as it is safe to assume the general manager has the
required authority; (ii) if the company is a Public Joint
Stock Company or a Freezone Establishment, the

Robert Karrar-Lewsley

authority of the signatory should be checked; (iii) if

Senior Associate

the company is sole establishment, the owner should
enter into the agreement, otherwise special authority
should be provided; (iv) a PJSC should consider
amending its articles so as to authorise the board
of directors to enter the company into arbitration
agreements and to delegate that authority; and (v) if
the arbitration agreement is not contained with the
main body of the agreement but in an annex or other

Al Tamimi & Company
T: +971 4 3641 641
E: r.lewsley@tamimi.com

Hussain Almatrood
Lawyer
Al Tamimi & Company
T: +971 (0)4 364 1641
E: h.almatrood@tamimi.com

document incorporated by reference, the annex
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ISTAN B U L A S A C E N T R E
F OR I N TE RN AT I O NA L
DISPUTE RE SO LU T I O N
by MELIS ACUNER
> Skadden, Arps, Slate, Meagher & Flom LLP

I

stanbul is the largest city in Turkey and one of

and the 5th largest in Europe based on recent GDP

the largest in the Mediterranean region. It is, by

figures. The sources of the economic boom are a

its location at the crossroads between Asia and

combination of an unprecedented level of foreign

Europe, the Mediterranean and the Black sea, the

direct investment and strong local investment

Middle East and the West, and by its historic and

both in the infrastructure of the country and in the

current economic drive, a powerful and dynamic

growing Turkish industrial sector (unlike many of their

centre of trade and finance. In the last few years,

European neighbours, Turkish banks have significant

whilst the economy of many European countries has

liquidity).

been stagnating, the Turkish economy has flourished,

Structural and legal changes have assisted this

making it now the 16th largest economy in the world

growth and are likely to continue to do so. Turkey

58 CORPORATE DISPUTES  Apr–Jun 2013
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is a young republic created in 1923 on the ruins of

a signatory to the 1958 New York Convention, will

the Ottoman Empire by an inspired and inspirational

enforce international arbitral awards subject only

statesman, Mustafa Kemal Atatürk, who used the

to a narrow set of defences. Further, in 2001, Turkey

various civil codes available to him in Europe (and in

introduced the International Arbitration Law No 4686,

particular the Napoleonic codes of France and also

which is based on the UNCITRAL Model Law on

the Swiss, German and Italian codes) to draft sets

International Commercial Arbitration and therefore

of rules to govern the civil, contractual, commercial,

establishes a regime that protects and supports

criminal and administrative relations of Turkey – then

arbitration proceedings to internationally accepted

a young nation in the skin of an old
empire.
In recent years, the modernisation
of these laws has gathered pace, and
just last year new Civil and Commercial
Codes were introduced. As a result,
Istanbul is better equipped than ever to
capitalise on its unique geographical and

“Turkey recognises international arbitration and,
as a signatory to the 1958 New York Convention,
will enforce international arbitral awards subject
only to a narrow set of defences.”

cultural position to become a prominent
international financial centre. Part of
this process of development involves
and requires the establishment of processes and

standards. As regards domestic arbitration, reform is

institutions which provide comfort to international

also progressing with the introduction of a New Civil

commercial parties that their investments are

Procedure Law in October 2011.

protected by the rule of law and that disputes

What Istanbul still lacks, however, is a centre for

concerning those investments will be resolved by

arbitration of international repute. One only needs to

impartial and efficient tribunals.

look at the prominence of arbitral institutions such as

It has long been the case that international

the ICC in Paris and LCIA in London (amongst others)

arbitration is a form of dispute resolution attractive

to see what a positive and reinforcing effect such

to parties investing in economies that are in a phase

an institution can have upon a city that promotes

of rapid development and where a de-nationalised

itself as forum for international dispute resolution.

forum is perceived as preferable to local state courts.

Unsurprisingly, this gap is about to be filled.

Turkey recognises international arbitration and, as
www.corporatedisputesmagazine.com
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Much like Atatürk nearly a century ago, a working

dispute resolution and, therefore, as an international

group under the supervision of the Ministry of

financial centre. This will not happen overnight

Justice has conducted extensive research into other

and, if Istanbul is to begin competing with the likes

arbitration institutions around the world and has

of London, New York, Paris and Geneva (amongst

drawn up a Strategy and Action Plan for the Istanbul

others), the development of a reputable institution

International Financial Centre and a draft Law for the

will need to coincide with a trend of increasing

Istanbul Arbitration Centre. Deputy Prime Minister

judicial familiarity with and support for arbitration.

Ali Babacan has announced in a recent speech

This, of course, comes with experience, and once a

(February 2013) that the Law would be enacted soon.

reputation starts to blossom the cycle of increasing

This is a positive step. However, whether the
Istanbul Arbitration Centre can become a genuine

familiarity and expertise will be self-reinforcing.
In any event, with an economy that is bucking

competitor to the institutions mentioned above and

the global trend and a unique position between

persuade parties to have Turkey-related arbitrations

continents and cultures, there is a huge potential

heard in Istanbul rather than abroad (Zurich and

market for Istanbul both as a forum for resolution of

Geneva are currently both popular venues for Turkish

disputes involving Turkish parties and as a neutral

arbitrations), remains to be seen.

location for parties from elsewhere. Much as

Drawing on the experience of other institutions and

Stockholm has for many years been considered a

centres for dispute resolution (which in the case of

convenient and neutral forum for disputes between

the ICC for example have been used extensively by

Western and Russian entities, one can imagine a

Turkish parties) the success of the Istanbul Arbitration

similar dynamic for disputes between Middle Eastern

Centre will depend upon a number of factors,

and Western companies in Istanbul. Atatürk would be

including: (i) the simplicity and practicality of its rules;

proud. CD

(ii) the quality of the decisions produced by tribunals
established under its auspices; (iii) the efficiency and
effectiveness of the administrative body behind the
centre; and (iv) the quality of the facilities available to

Melis Acuner

the institution.

Associate

Time will tell whether the Istanbul Centre can meet
these challenges. If it can, it will be an important step

Skadden, Arps, Slate, Meagher & Flom LLP
T: +44 (0)20 7519 7164
E: melis.acuner@skadden.com

in the process of developing Istanbul as a hub for
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THE N E W
HKIAC R U L E S
R EVEA L E D
by RUTH STACKPOOL-MOORE
> HONG KONG INTERNATIONAL ARBITRATION CENTRE

L

ast year the HKIAC embarked upon the project

After just over four years’ experience of their use,

of amending its Administered Arbitration Rules

the consensus is that the Rules are working well. As

(the ‘Rules’). These Rules, initially inspired by

a result, the amendments being introduced in June

the Swiss Rules of International Arbitration, came

2013 do not represent a wholesale revision of the

into force on 1 September 2008 and were borne out

Rules, but rather entail modifications to clarify and

of the growing demand from Chinese parties for

simplify existing rules which can usefully be made in

administered arbitration proceedings in Hong Kong.

light of users’ experiences to further strengthen the

The aim of the Rules is to maximise party autonomy,

Centre’s service to parties and professionals, as well

with their intended users being parties looking for

as broader amendments introduced to ensure the

a ‘light touch’ approach to administered arbitration.
www.corporatedisputesmagazine.com
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Rules continue to reflect the best of modern practice
in international commercial arbitration.
The key amendments to be introduced in June

Streamlined arbitrator remuneration and
appointment
Since the introduction of the Rules in 2008, the

include changes to the calculation of arbitrators fees

HKIAC has offered the parties a unique ability to

to improve the parties’ ability to control costs; the

foresee and control the costs of their proceedings.

introduction of standard terms and conditions to

Under the Rules, the HKIAC is the only institution

streamline the arbitrator appointment process; the

which empowers the parties with the ability to

inclusion of new and expanded provisions for use in

determine the most appropriate method for

multi-party, multi-contract situations as well as the

calculating the tribunal’s fees in the context of their

introduction of procedures for the appointment of

dispute. Accordingly, rather than imposing a particular

emergency arbitrators.

scheme upon them, it is the parties’ choice as to
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whether the tribunal’s fees will be determined either

to deal flexibly with multi-party and multi-contract

according to a schedule of fees based on the amount

disputes by expanding the existing provisions

in dispute or on the basis of agreed hourly rates. The

on joinder and introducing new provisions for

amendments to the Rules seek to add to the existing

consolidation.

regime by introducing two new features. First, if

While the powers of a tribunal conducting

the parties chose to remunerate the arbitrators on

proceedings in accordance with the Rules has

an hourly basis, unless agreed by all parties to the

traditionally extended to the ability to join one or

dispute, the agreed hourly rate per arbitrator shall not

more third persons to an arbitration as a party, such

exceed the fee cap established in the Rules. Not only

joinder was predicated on the written consent of the

does this have obvious consequences in limiting the

applicable parties. Following the introduction of the

overall amounts payable by the parties, it also helps

new Rules, the power of the tribunal will be extended

to ensure that parties’ and arbitrator’s expectations

and joinder allowed so long as the additional party

are more closely aligned during the appointment

is bound by a valid arbitration agreement under the

process with the aim of shortening the time taken

Rules. Further, as well as requests by existing parties

to constitute a tribunal under the Rules. Second,

to a dispute, a request for joinder will also be able

with a similar intention of streamlining the arbitrator

to be made by an additional party. In the interests of

appointment process, the HKIAC is introducing

efficiency, should a request for joinder be submitted

standard terms of appointment (subject to any

before the arbitral tribunal is constituted, the HKIAC

variation agreed by all parties or made by the HKIAC)

will have prima facie power to join such party, with

to which all arbitrators appointed in accordance

any objection to jurisdiction being heard and decided

with the Rules must agree. The introduction of

by the tribunal after it has been constituted.

such uniformity will help to simplify and expedite

Significantly, the revised Rules will also confer

negotiations between parties and their chosen

power on the HKIAC to consolidate two or more

arbitrators facilitating a faster commencement of the

HKIAC arbitrations upon the request of a party in

substantive proceedings.

three circumstances. First, if the parties agree to such
consolidation; second, if all claims in the arbitrations

Multi-party multi-contract situations
In recognition of the increasing complexity of

are made under the same arbitration agreement; and
third, where claims are made under more than one

commercial transactions and the disputes to which

‘compatible’ arbitration agreement and the rights to

they give rise, the amendments to the Rules seek

relief are claimed in respect of, or arise out of, the

to maximise the ability of tribunals, and the HKIAC,

same transaction or series of transactions. Should
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the HKIAC, having considered all the circumstances

be given the opportunity to comment prior to the

of the case – including the existence and identity of

appointment of any arbitrator in proceedings where

confirmed arbitrators – decide to consolidate two

the HKIAC has exercised this power.

or more arbitrations, they shall (in most cases) be
consolidated into the arbitration that commenced
first.
In situations where an additional party is joined

Emergency arbitrators
The third major addition in the amendments to
the Rules involves the introduction of procedures

before the tribunal is constituted or, having

for the appointment of an emergency arbitrator,

considered the circumstances of the case, the

echoing provisions in the SCC, SIAC and new ICC

HKIAC decides to consolidate an arbitration with

Rules. This change reflects users’ desire for arbitral
institutions to be able to deal efficiently
and effectively with urgent situations
which frequently arise before the
constitution of the tribunal. The new

“The third major addition in the amendments to
the Rules involves the introduction of procedures
for the appointment of an emergency arbitrator.”

provisions will allow for the appointment
of an emergency arbitrator within two
days of the HKIAC’s acceptance of an
application for such appointment, which
may be made either at the same time
or following the filing of a Notice of
Arbitration. A decision on the application

other arbitrations, all parties will be deemed to have

will normally be made within 15 days from the date

waived their right to designate an arbitrator and

on which the emergency arbitrator receives the file

the HKIAC may revoke any existing appointments

from the HKIAC. The procedure also contains other

and proceed to appoint arbitrators in the expanded

provisions including those relating to an emergency

or consolidated proceedings. It should be noted

arbitrator’s power to conduct proceedings, the effect

that any exercise of these powers by the HKIAC

of their decision, their ability to act as an arbitrator

will be accompanied by consultation with all the

in subsequent proceedings and the availability of

parties, who will receive timely notice of the HKIAC’s

judicial remedies in addition to any urgent relief

intention to appoint, as well as of the arbitrators

sought from the emergency arbitrator.

it is considering for such appointment. Parties will
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What the changes mean for the HKIAC
While the revised Rules are likely to require more

in circumstances of particular urgency or when a
dispute involves multiple parties and/or multiple

administration by the HKIAC than the existing Rules,

contracts. In this way the amendments ensure that

the HKIAC does not intend to change its signature

the HKIAC Rules continue to be ‘state of the art’, in

‘light touch’ approach. Consistent with the HKIAC’s

line with other leading rules and representing best

desire to support party autonomy within an efficient

practice in international arbitration. CD

and cost effective administrative framework, the
revisions improve the HKIAC’s ability to supervise
and progress proceedings ensuring that when the
HKIAC’s involvement is required, it is effective. Not
only do the new measures streamline the arbitrator

Ruth Stackpool-Moore
Managing Counsel
Hong Kong International Arbitration Centre

appointment process and improve the parties’ ability

T: +852 2525 2381

to control costs, they also provide greater clarity

E: adr@hkiac.org

for users and expand the options open to them
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CD: Would you agree that drafting a
dispute resolution process during the
formation of a business relationship
or investment – well in advance of any
actual dispute – is the best time to do so?

resolution mechanisms are linked to the contract
formalising the relationship. In order to avoid sloppy
or pathological clauses, dispute resolution clauses
should be considered right from the beginning of
contract drafting – not left until five minutes before
the executives sign the agreement. Any negligence

Hammes: Disputes are more or less inevitable
in a business relationship. They may be destructive

in this regard may put the negligent party in an
unfavourable situation if a dispute arises.

but can also induce change and improvement.
In any case, companies should have a strategy

Karrar-Lewsley: Once a dispute has arisen it is

in place to deal with disputes once they arise.

likely that the relationship between the parties will

Such a strategy needs to include a method of

deteriorate and any suggestion of arbitration or

evaluating which dispute resolution procedure

mediation will be rejected. This may leave a party at

should be applied to the dispute that has arisen in a

the mercy of an unfamiliar local court and can lead

particular situation. However, in many cases dispute

to concurrent proceedings in different courts being
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launched. A clear and effective dispute resolution
clause will give certainty to the parties and avoid
time and money being spent arguing about how the
dispute is to be resolved. Dispute resolution clauses

considerations should be made with
regard to the choice of applicable law
and jurisdictions for dispute resolution
purposes?

can also contain steps which must be followed to
see if an amicable solution can be found before a

Karrar-Lewsley: The applicable law of a contract

claim can be brought before the courts or an arbitral

can have a crucial effect on the rights of the parties.

tribunal. Not only does this help cases settle before

Parties should seek advice from a lawyer familiar

the expenses of litigation have been incurred, it also

with the proposed law and find out, at the very

means that parties are aware of disputes before

least, what terms will be implied by the law, what

proceedings are filed and have an opportunity to

rights of termination exist, what compensation can

resolve them rather than being ambushed with a

be claimed, and whether limitation clauses are

claim.

upheld. As regards the jurisdiction for the dispute
resolution process, parties need to check: what

Hothi: A dispute resolution clause that is fit

the law in the jurisdiction allows and whether it will

for purpose is very important. Once a dispute

unduly interfere with the process; if arbitration is

has arisen, agreeing a dispute resolution process

being used, whether the arbitration law is modern,

becomes more challenging and time consuming

comprehensive and tested – if it is based on the

and therefore, costly. Once a dispute has arisen,

UNCITRAL Model Law regarding arbitration this is

the parties’ relationship has broken down, so even

good sign, but most countries amend this model

simple issues such as agreeing the appropriate

law before adopting it so it should still be checked;

type of dispute resolution or arbitral institution

whether the courts of the jurisdiction are supportive

can descend into tactical point scoring. The most

of arbitration; and whether the country is a signatory

appropriate time to agree a dispute resolution

to the New York Convention 1958.

process is at the time of the establishment of the
contract. The dispute resolution clause should be

Hothi: What considerations should apply in the

written into the contract and should be carefully

context of cross-border contracts can depend on

negotiated.

the nature of the contracting parties. For example,
often governments or government owned entities

CD: In the context of multi-regional
contracts or business relationships, what
68 CORPORATE DISPUTES  Apr–Jun 2013
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therefore, when drafting dispute resolution clauses

Hammes: Naturally everyone would like to

in cross-border matters, one should seek local law

choose what he knows best, being the law and

advice as to whether there are any specific local

jurisdiction of one’s own country. However, multi-

law requirements that may impact the choice of

regional or multinational contracts or business

applicable law or jurisdiction. In the event that there

relationships obviously make it impossible to

are no such restrictions, in cross-border matters we

achieve this. Therefore, one should consider a

would suggest choosing an applicable law that is

dispute resolution forum that provides a known

neutral to the parties. Often parties opt for English

and internationally accepted framework of dispute

or Swiss law as a suitable applicable law to the

resolution procedures. For example, the International

contract. Where parties have settled on
arbitration as their choice of dispute
resolution, they should also expressly
specify the governing law of the
arbitration clause. Since the arbitration
clause is a separate agreement, the
law that is applicable to questions as to
the validity and scope of the arbitration

“One should consider a dispute resolution forum
that provides a known and internationally
accepted framework of dispute resolution
procedures.”

clause, unless specified, could be open
to argument. In most cases, parties
would want the law of the seat of the
arbitration as the governing law of the arbitration

Chamber of Commerce or the German Institute of

clause. In terms of jurisdiction, when parties are

Arbitration not only offer administered arbitration

considering arbitration, it is important to consider

proceedings, but also other dispute resolution

having the seat of the arbitration in a country that

procedures like expert determination, mediation or

is a signatory to the Convention on the Recognition

conciliation. The legal venue of such a forum should

and Enforcement of Foreign Arbitral Awards 1958

be in a country that is generally favourable towards

(the ‘New York Convention’), as awards that are

ADR in order to prevent any surprises in respect

rendered in countries that are signatories to the New

of the setting aside of the result obtained in the

York Convention are readily enforceable in other

particular process. In case of arbitration, the seat of

New York Convention signatory countries.

arbitration should be in a New York Convention state.
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CD: Is there a risk that certain
jurisdictions may interpret a dispute
resolution clause differently? What can be
done to address this possibility?

Karrar-Lewsley: Each jurisdiction has its own
laws and legal history, and it does happen that
different jurisdictions interpret the same clause
in different and conflicting ways. The way clauses
are interpreted will also change over time as the

Hothi: There is always a risk that a dispute

jurisprudence in a state changes. Although this

resolution clause will be interpreted differently in

possibility can never be excluded, one way to

different jurisdictions. How it will be interpreted will

reduce the risk of conflicting interpretations is to

depend on applicable law and the courts’ approach

rely on draft clauses that have already been tested

to interpretation of dispute resolution clauses. In the

and which are widely used. These may be found

context of arbitration, some countries are arbitration

in standard contracts – such as FIDIC construction

friendly and others are not. Thus, when considering

contracts – or the clauses suggested by arbitral

the seat of the arbitration and the governing law

institutions, which can often be found on the

of an arbitration clause, it is important to choose

institution’s website.

a country that is pro-arbitration. Once a party has
chosen to arbitrate, it is important that the courts of
the seat do not adopt an interventionist approach
which can frustrate the arbitral process.

CD: Do you advocate the use of steppedup clauses which setting out the process
and stages to be used for escalating
disputes?

Hammes: Different legal backgrounds and legal
practice may initiate different perspectives and

Hammes: Stepped-up clauses may be favourable

therefore induce different interpretations. Therefore,

to help guide the parties through an escalation

the risk of an unexpected interpretation is always

process which normally starts with a negotiation

present. One recourse to reduce this risk is to use

followed by a mediation, both with the participation

standard dispute resolution clauses, especially

of senior executives, and finally arbitration if the two

those issued by institutions which also administer

previous steps are unsuccessful. The rationale of a

dispute resolution proceedings. This should provide

stepped-up clause is to allow the parties as far as

for acceptance across different jurisdictions and the

possible to resolve the dispute between themselves,

parties may rely on the guidance and interpretation

potentially with the assistance of a neutral, and

of the institution.

therefore to preserve their business relationship
before taking recourse to arbitration or court
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proceedings as the final step. However, if such a

They also often give rise to jurisdictional challenges.

step-up is mandatory and therefore inflexible, it may

A reluctant respondent will often try to argue that

be a waste time and cost if, for example, arbitration

the tribunal does not have jurisdiction because

is the procedure the parties would have chosen in

the mandatory steps have not been complied with

the first place given the particular circumstances of

properly – for example, that 15 days notice was give

the dispute.

rather than 20. Because the parties can always agree
to enter into negotiations or mediation after the

Hothi: Whether or not a tiered dispute resolution

dispute has arisen, I would suggest that parties avoid

clause is appropriate will depend on the nature of

tiered clauses unless there is a good reason not to,

the contractual arrangement between the parties.

and that if used they are drafted with the utmost

Where the parties are in a simple debtor-creditor

care.

relationship, a tiered dispute resolution clause
is unlikely to be suitable. As soon as the debtor
defaults on payment, the creditor will want to take
legal action without any further formal requirements
to retrieve the monies. However, where the parties
have a long term contractual relationship, such as a

CD: In what ways can contractual
provisions safeguard information that
parties may wish to keep private, as
opposed to public, in the event that a
dispute needs to be resolved?

joint venture, a tiered dispute resolution clause may
make more sense. Since the parties’ contractual

Karrar-Lewsley: Most courts are public, and even

relationship is likely to outlive non-material breaches

if the parties were to agree that the hearings are

of a joint venture agreement, providing stages for

to be conducted behind doors, such an agreement

negotiation and settlement discussions may be

would not bind the court. If confidentiality is

appropriate.

important to the parties then arbitration should
be preferred because any agreement regarding

Karrar-Lewsley: The benefit of such clauses

confidentiality will be respected. It should be noted

is that they ensure attempts are made to find

that arbitration is not by definition confidential.

an amicable solution before the dispute goes

Under the laws of some jurisdictions it is, but not

to arbitration, and they prevent a party being

under others. The parties should therefore explicitly

ambushed by a claim. However, if the relationship

record in the arbitration clause that the arbitration

between the parties has deteriorated, they merely

is to be confidential, or at least choose to use an

serve to delay the final resolution of the dispute.

institution whose rules provide for confidentiality,
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which most do. Parties should also be aware that

and reading the decision or verdict rendered by

arbitration is only confidential to a degree. If an

the court. Although ADR is conducted privately,

award has to be enforced this will necessitate

it is, however, recommended that the neutrals or

involving a court, and in some jurisdictions

umpires, experts and fact witnesses should be

confidentiality will be lost at this point.

obliged to maintain confidentiality. Whereas this
is mandatory for lawyers and German certified

Hammes: Generally, any out-of court dispute

accountants and their staff by means of professional

resolution procedure is conducted in private as

regulation, this may not be the case for experts and

long as the procedure is not designed to also

witnesses.

involve public participation, which may be the
case in a large infrastructure project, for example.

Hothi: If parties will wish to keep confidential

With few exceptions, decisions obtained in out-of

information that may be disclosed during a dispute,

court procedures are not published or at least only

choosing a dispute resolution process such as

published anonymously. Consequently there is no

arbitration may be more appropriate. The arbitration

press or public audience sitting in a court room

agreement can contain a provision that the

and listening to the parties or counsel’s arguments

arbitration proceedings and all related documents
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are to be kept confidential. It is difficult to keep

suitable in a dispute that arises down the line. In this

information disclosed in national court proceedings

case, a rather broad resolution clause may provide

confidential, unless a party can show there is a

the flexibility to adjust to the specific circumstances

strong reason to do so.

of a particular dispute. One should be careful to
squeeze too much detail into the clause. I believe it

CD: In your opinion, should contract
clauses contain as many details as
possible? Is this prescriptive approach
generally preferable to flexibility?

is for a good reason that administered procedures
of any institutions only provide a framework within
which the parties and the neutrals or umpires can
establish a process that satisfies the needs of all
parties involved.

Hothi: Often simple, clear and concise dispute
resolution clauses are the most effective. Where

Karrar-Lewsley: A contractual clause should be

clauses are too prescriptive or contain too many

as concise as possible. One common mistake occurs

details, the risk is that the parties may fail to

when parties set out in the contract procedural

commence proceedings effectively because they

aspects of the arbitration – such as how arbitrators

have not fulfilled a minor technical requirement.

are to be appointed – which are redundant

Dispute resolution clauses should not contain

because the issues are already covered by the

too many formalities, such as qualifications of an

rules of the arbitral institution they have chosen to

arbitrator – unless absolutely necessary – or name

administer the arbitration. Most institutions have a

arbitrators since these risk being unworkable or

recommended clause and this should be the starting

leading to the clause being found to be invalid,

point. At a minimum, the clause should state clearly

particularly if a named arbitrator is not able to act as

the seat (legal place), the governing law, the name of

arbitrator for whatever reason.

the arbitral institution, and the number of arbitrators
to be used.

Hammes: There is certainly a trade-off between
detail and flexibility. When drafting a dispute
resolution provision in a contract, too much detail
may make it difficult for the parties to actually agree

CD: To what extent is the dispute
resolution clause as important as any
provision in the main agreement?

on a clause that is acceptable for all parties involved.
Thus it may require a lot of effort to come up with a

Hammes: A dispute resolution clause is very

detailed clause. The detailed clause may then not be

important as disputes may involve claims for huge
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amounts of money and parties should not put

breach of contract. For that reason, it is important

themselves into an unfavourable position right

to pay attention to dispute resolution clauses when

from the beginning of their contractual relationship.

drafting to ensure that you are happy with the

A dispute resolution clause is generally set up in

process and method of dispute resolution that has

terms of an unforeseen event that may arise in the

been set out.

distant future, as the parties have just concluded
an important contract and can hardly imagine
that something may go wrong. Therefore, dispute
resolution clauses often do not get the necessary
attention they deserve.
Karrar-Lewsley: The dispute resolution clause is

CD: Why is it so important to use
clear, accurate language in the dispute
resolution clause? In your experience, can
mistakes or ambiguities undermine the
very reason for entering a contact in the
first place?

often referred to as a ‘midnight clause’ because it is
usually drafted at the last minute before the contract

Karrar-Lewsley: Any ambiguity in the language

is signed and after the ‘important’ provisions have

of an arbitration clause may be used by a reluctant

been agreed. Parties entering into a contract usually

respondent to delay and obstruct proceedings. This

do not wish to contemplate the fact that the contract

increases the cost of the process in terms of time

may fail, and so can give the dispute resolution

and money. Usually the tribunal and the arbitral

clause only cursory consideration. Unfortunately

institution will be able to resolve any problems with

this is a costly mistake, because it is a reality of

the clause – such as a failure to state the seat or

commerce that disputes will arise, and when they

governing law – but depending on the jurisdiction

do the parties will wish to see a clear and robust

the local court may also become involved. I have

dispute resolution clause to help them through the

seen extreme cases where ambiguities with an

dispute. Although it would be overzealous to say

arbitration clause have led to the parties spending

it is the most important clause in a contract, it is

a year arguing about the meaning of the clause and

undoubtedly the most overlooked clause relative to

wasting tens of thousands of pounds before the

its importance.

substantive dispute has even been pleaded. In some
cases the arbitration clause has ultimately failed due

Hothi: Whilst dispute resolution clauses are not

to defective drafting.

the substantive provisions of a contract, they are
the means by which the parties obtain relief for any
74 CORPORATE DISPUTES  Apr–Jun 2013
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Hothi: Any ambiguities or inconsistencies in a

or due to the fact that the staff who negotiated the

dispute resolution clause will quickly be seized

contract have left, taking with them the general

upon by the other side in the event of a dispute. It

understanding of certain contractual provisions.

is important for a party to avoid an initial dispute

A dispute resolution clause should be clearly and

on the correct forum or process for any dispute

correctly phrased from a technical point of view,

to be resolved. Such jurisdictional challenges are

otherwise the parties will, in addition to the dispute

timely and costly. Indeed, in some
of the cases, the jurisdiction phase
can take a year or longer to resolve.
For a client that is seeking to resolve
a dispute expeditiously, this can be
hugely frustrating. Therefore, it is
very important to consider carefully
any dispute resolution provisions at
the time of drafting the contract. The
dispute resolution provisions need to

“The dispute resolution provisions need to be
appropriate for the type of business relationship
that is formed by the contract, must be clearly
drafted and must adhere to any applicable local
laws.”

be appropriate for the type of business
relationship that is formed by the
contract, must be clearly drafted and must adhere

already at hand, find themselves in dispute over

to any applicable local laws to avoid any arguments

the meaning of the dispute resolution clause. A

challenging their validity.

dispute resolution clause should provide guidance
and comfort on how to deal with a dispute that

Hammes: A contract should always be expressed
in clear and accurate language to the extent

has arisen and should not add to the dispute it was
designed to resolve.

possible. Many disputes arise from the fact that, a
couple of years after concluding the contract, the
language of a certain contractual provision has a
rather different meaning for the parties involved.
This may be due to certain specific circumstances

CD: Do you expect to see more dispute
resolution practitioners involved in
structuring and drafting key provisions in
commercial contracts going forward?

and developments which were unforeseen at the
time the contract was negotiated and concluded,
www.corporatedisputesmagazine.com
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Hothi: The involvement of dispute resolution

dispute resolution clause, and should be aware that

practitioners at the contract stage depends on

it is always wrong to simply copy a dispute clause

the nature of the agreement. Dispute resolution

from an earlier contract. Each agreement should be

practitioners are often heavily involved in structuring

assessed on its own terms as to what kind of dispute

multi-tiered dispute resolution provisions in complex

clause is needed. It remains best practice to have

infrastructure projects. It is also the case that dispute

a dispute resolution practitioner review the dispute

resolution practitioners are increasingly called upon

clause so as to be sure that there is no prospect of it

to review the substantive provisions of complex

failing in the unfortunate event that a party needs to

contracts in order to identify where potential issues

rely on it.

might arise during the performance of the contract.
Hammes: I think there is a growing awareness
Karrar-Lewsley: Having input from a dispute

that disputes are inevitable and all disputes are

resolution practitioner during the drafting process

unique. Studies undertaken over the last 10 years

will often be helpful because they will be able to

indicate that a wise approach to disputes will be

advise on areas which may give rise to disputes and

beneficial for the parties involved. Disputes need

whether more detail is needed to avoid ambiguities.

adequate dispute resolution procedures, meaning

However, lawyers specialising in commercial

different types of disputes may have to be handled

contracts should always take the lead as they have

differently. The assessment of disputes – actual

the experience needed to properly structure such

or potential – requires the involvement of dispute

contracts, just as dispute lawyers have the specialist

resolution practitioners who can provide valuable

skills to deal with disputes. Any competent contract

advice for structuring and drafting dispute resolution

draftsman should know how to draft a proper

provisions in commercial contracts. CD
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E D I T O R I A L PA RT n E R

Charles River Associates
Founded in 1965, Charles River Associates
is a leading global consulting firm that offers
economic, financial, and business management
expertise to major law firms, corporations,

in international arbitration, including both
commercial and investment treaty claims, and
has been engaged in some of the most complex
and high-profile disputes of recent years. The
firm provides expert testimony and analytical
expertise in a variety of industries, including life
sciences, metals and mining, financial services
(including banking, finance, and insurance),
energy, and telecommunication and other media.

Dr Gregory K. Bell
Group Vice President
Boston, MA, US
T: +1 (617) 425 3357
E: gbell@crai.com

Dr Sanjay Rao

KEY

the world. CRA has extensive experience

CONTACTS

accounting firms, and governments around

Vice President
Washington, DC, US
T: +1 (202) 662 3987
E: srao@crai.com

Dr Andrew Tepperman
Principal
Toronto, ON, Canada
T: +1 (416) 413 4084
E: atepperman@crai.com
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www.kirkland.com

E D I T O R I A L PA RT n E R

Kirkland & Ellis
Kirkland & Ellis have offices in London,
Chicago, Hong Kong, Los Angeles, Munich,
New York, Palo Alto, San Francisco, Shanghai
and Washington, D.C. The London office – with
equity, regulatory, private funds, mergers and
acquisitions, banking and finance, capital
markets, international arbitration and litigation,
intellectual property, antitrust and competition,
and restructuring matters – has been serving UK,

Chris Colbridge
Partner
London, UK
T: +44 (0)207 469 2000
E: chris.colbridge@kirkland.com

Rajinder Bassi

KEY

European and US clients since 1995.

CONTACTS

approximately 130 lawyers focusing on private

Partner
London, UK
T: +44 (0)207 469 2000
E: rajinder.bassi@kirkland.com

Harkiran Hothi
Partner
London, UK
T: +44 (0)207 469 2000
E: harkiran.hothi@kirkland.com
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www.pwc.com

E D I T O R I A L PA RT n E R

PricewaterhouseCoopers
The global PricewaterhouseCoopers network
offers a large pool of interdisciplinary experts
with outstanding specialised knowledge. Within
this network PricewaterhouseCoopers AG

member company that assists and supports
its clients in all issues relating to audit and tax,
as well as in an advisory capacity. As part of
the advisory capacity the Forensic Services
practice group provides fraud risk assessments,
conducts regulatory and fraud investigations on
behalf of clients or regulators and assists clients
in large and complex disputes tried in court
and arbitration proceedings or in other dispute

Claudia Nestler
Partner
Frankfurt am Main, Germany
T: +49 69 9585 5552
E: claudia.nestler@de.pwc.com

Dr Michael Hammes

KEY

Main, is an autonomous, legally independent

CONTACTS

Wirtschaftsprüfungsgesellschaft, Frankfurt am

Director
Frankfurt am Main, Germany
T: +49 69 9585 5942
E: michael.hammes@de.pwc.com

resolution forums.
Arndt Engelmann
Senior Manager
München, Germany
T: +49 89 5790 5850
E: arndt.engelmann@de.pwc.com
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E D I T O R I A L PA RT n E R

Skadden, Arps, Slate, Meagher & Flom LLP
The International Litigation and Arbitration Group
of Skadden, Arps, Slate, Meagher & Flom
LLP and affiliates (Skadden) brings a vast
breadth of knowledge and experience to the

law issues involving bilateral and multilateral
investment treaties. Skadden lawyers have
appeared before every major international
arbitral institution, including the ICC, ICSID, LCIA,
ICDR/AAA, SIAC, HKIAC and under UNCITRAL
Rules, as well as the courts of the United
States, England and Hong Kong. The group
has represented individuals and companies
in industries as varied as power and energy,

John L. Gardiner
Partner
New York, NY, US
T: +1 (212) 735 2442
E: john.gardiner@skadden.com

Karyl Nairn

KEY

commercial disputes and public international

CONTACTS

resolution of international disputes, including

Partner
London, UK
E: karyl.nairn@skadden.com
T: +44 (0)20 7519 7191

metals and mining, oil and gas, construction,
manufacturing, telecommunications, banking,
finance and auditing.

Paul Mitchard
Partner
Hong Kong
T: +852 3740 4840
E: paul.mitchard@skadden.com
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organisation

Association for International
Arbitration

Hong Kong International
Arbitration Centre

For over a decade, the Association for International
Arbitration, as a non-profit organisation, has been dedicated
to promotion of ADR mechanisms worldwide. AIA’s monthly
newsletter, ‘In Touch’, gives more than 55,000 readers
worldwide the latest news about developments in ADR. The
organisation’s book series represents the compilation of papers
presented at the international conferences organised by AIA at
least twice per year and is designed to enhance the knowledge
and understanding of ADR. In addition to its commitment
to arbitration, AIA is also involved in mediation through its
Network of Mediation Centres. For further information please
visit www.arbitration-adr.org.

The Hong Kong International Arbitration Centre (HKIAC)
was officially founded in 1985 as a private, self-governing
not-for-profit entity which it remains today. The mission of
the HKIAC is to serve as a regional and international hub for
arbitration and to support the development, promotion and
implementation of alternative dispute resolution within Hong
Kong and abroad. With its independent legal system, proenforcement judiciary, and a body of experienced legal and
technical professionals outnumbering any jurisdiction in the
region, Hong Kong benefits from a long-standing tradition of
servicing parties engaging in alternative dispute resolution.

Johan Billiet
President
Brussels, Belgium
+32 2 643 33 01
johan.billiet@billiet-co.be
Yaroslava Sorokhtey
Trainee
Brussels, Belgium
T: +32 2 643 33 01
E: yaroslava.sorokhtey@arbitration-adr.org
www.arbitration-adr.org

Chiann Bao
Secretary General
Hong Kong
T: +852 2525 2381
E: sg@hkiac.org
Ruth Stackpool-Moore
Managing Counsel
Hong Kong
T: +852 2525 2381
E: ruth@hkiac.org
James Chun
Counsel
Hong Kong
T: +852 2525 2381
E: james@hkiac.org
www.hkiac.org
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organisation

ICC Ukraine
The Mediation Centre was established in 2011 as a part of
the ICC Ukraine’s Dispute Resolution Service. Its mission is
promoting amicable dispute settlement in Ukraine, particularly
through offering mediation services of the highest quality.
Arbitrators of the ICC Ukraine’s Dispute Resolution Service
trained in the specifics of the mediation method and supporting
amicable dispute settlement may also sit as mediators. The
Mediation Rules of the Mediation Centre are based on the ICC
ADR Rules.
Svitlana Kheda
Head of Mediation Centre
Kyiv, Ukraine
T: +38 (050) 410 0259
E: svitlana.khyeda@gmail.com
Bohdan Yanchuck
Deputy Head of Mediation Centre
Kyiv, Ukraine
T: +38 (050) 469 3630
E: yanchuck@gmail.com
Taras Shepel
Head of Dispute Resolution Service
Kyiv, Ukraine
T: +38 (044) 360 7514
E: secretary@iccuacourt.org
iccua.org/en
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