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FOREWORD

FO R E WO R D
Welcome to the second issue of
Corporate Disputes, an e-magazine dedicated to the
latest developments in corporate and commercial disputes.
Published quarterly by Financier Worldwide, Corporate
Disputes draws on the experience and expertise of leading
experts in the field to deliver insight on litigation, arbitration,
mediation and other methods of dispute resolution.
In this issue we present two expert discussions – one
that discusses the advantages of mediation and alternative
dispute resolution, the other looking at current trends in
investor-state disputes. We also look at mediation in Ukraine,
controlling the time and costs associated with international
arbitration, tips on using expert witnesses, governing laws in
arbitration, purchase price disputes, recent reforms affecting
commercial civil litigation, deferred prosecution agreements,
and the use of investor-state mediation.
Thanks go to our esteemed editorial partners for their
valued contribution: Charles River Associates; Kirkland & Ellis
International LLP; PricewaterhouseCoopers; Skadden, Arps,
Slate, Meagher & Flom LLP; American Arbitration Association;
Association for International Arbitration; and ICC Ukraine.
– Editor
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Take a closer look.
When law firms and regulatory agencies need
international arbitration specialists, they turn
to CRA. We have participated in more than
600 matters in 30 jurisdictions, and our experts
have testified before courts and all the major
international arbitration forums. Our specialists
also possess extensive economic, analytical,
and industry expertise—a unique combination
that enables CRA to support all facets of our
clients’ most complex disputes.

Learn more at www.crai.com\internationalarbitration.
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Daniel Hochstrasser is a senior partner at Bär & Karrer and
heads the firm’s Arbitration group. His practice concentrates
on commercial litigation and international arbitration. With a
primary focus on representing parties in complex disputes
arising out of M&A transactions, industrial and infrastructure
projects, banking and finance, and licence agreements. In
addition to representing parties, Mr Hochstrasser is frequently
chosen as party-appointed arbitrator and chairman of
international arbitrations.
Ben Sanderson is a partner at Kirkland & Ellis International
LLP, working within the firm’s International Arbitration, Litigation
and Government & Internal Investigations groups in London. He
has represented clients across a range of industries, including
the energy, mining and technology sectors. His practice
focuses, in particular, on high value international commercial
arbitrations – both institutional and ad hoc – and bilateral
investment treaty claims.
Dr Michael Hammes is a director at PricewaterhouseCoopers
AG’s Frankfurt office. He has extensive experience in dispute
resolution and acted as an adviser to clients and their law
firms, as a party-appointed or tribunal-appointed expert
in arbitration and court proceedings, and as an expert in
resolution mechanisms such as expert determination or
mediation/conciliation.

Gregory A. Litt represents clients in complex commercial
disputes before trial and appellate courts in the US, and in US
and international arbitration tribunals, across a wide range
of industries. Mr Litt regularly represents clients in disputes
arising out of international business transactions and advises
clients on a variety of issues relating to international dispute
resolution, including forum selection, jurisdiction, service
of process, the enforcement of arbitration agreements,
extraterritorial discovery and the international enforcement of
judgments.
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CD: Over recent years, have you seen
an increase in the use of mediation to
resolve commercial disputes?

of the merits of the parties’ position. This process
quite often leads to a settlement which both parties
find acceptable because they had the opportunity to
present their arguments, which they are satisfied the

Litt: Mediation began to make serious inroads

judge has taken into account.

in commercial disputes in the US in the 1980s and
1990s, which saw the rise of programs in the courts

Sanderson: Mediation has proved to be one

to refer cases to mediation and training programs

of the most frequently used forms of ADR. In

for mediators in law schools throughout the country.

recent years, we have witnessed an increasing

These days, state and federal courts around the

interest in the use of ADR. This is most likely the

country have mediation programs at the trial and

result of a combination of factors. First, practical

appellate levels, and there are thousands of trained

experience has shown that mediation can be a

and experienced mediators. In complex commercial

useful mechanism to resolve disputes at an early

disputes, parties frequently agree to try mediation

stage before the parties become entrenched in

even without a court referral. This has been

their respective positions. Second, internal pressure

happening for a number of years.

on legal budgets has underscored the need to
explore all possible avenues to keep costs down.

Hochstrasser: Switzerland has not seen a

Third, in light of recent decisions from the English

notable increase of mediation to resolve commercial

courts, clients are mindful of the potential costs

disputes. One possible reason for this is that for

consequences down the line if they refuse to accept

domestic disputes – between Swiss parties – the

an offer made by the other side to mediate the

Swiss court system works quite well and efficiently.

dispute. In addition, whilst traditionally the UK has

Moreover, and certainly different to other countries,

been ahead of its other European counterparts in

Swiss judges actively seek to promote settlement

embracing a robust and enforceable framework for

by conducting settlement hearings. Usually, after

ADR, many countries are now catching up, due, in

both parties have submitted their extensive

large part, to the requirement to implement the EU

briefs, including all documentary evidence and a

Mediation Directive which applies to cross-border

description of witness testimony they intend to

mediations.

present, the judge invites counsel and parties to an
informal settlement discussion, the centrepiece of
which is that the judge presents his preliminary view
www.corporatedisputesmagazine.com
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of about 17 percent between 2003 and 2012, there

become completely estranged and are unable to

is no similar research available for the German

conduct further business.

market. However, it is my perception that mediation
is a more widely accepted resolution process for

Sanderson: One of the key advantages of ADR is

commercial disputes as compared to 10 years ago.

that is offers the opportunity to save money. Whilst

Despite this, there is still a long way to go before

the time and expense of pursuing a process which

one can say that mediation is a standard resolution

may not result in a resolution of the dispute may

procedure for commercial disputes in Germany. The

seen unpalatable, the costs of mediation or other

new mediation law that came into effect in 2012

forms of ADR are modest, particularly when viewed

may have a positive impact. The new law changed

in the context of the likely legal costs over several

article 253 of the German Civil Procedure Code to

years for seeing through an arbitration or litigation.

say that a statement of claim now needs to address

In order to help clients manage their legal budgets

whether ADR procedures have been taken into

and achieve certainty at the earliest point possible,

account before deciding to litigate. Lawyers and their

there is rarely a dispute – however large – which is

clients at least have to discuss and assess whether

not amenable to ADR at the appropriate stage. In

ADR procedures may be applicable to the respective

addition, ADR can be used as a means of creating an

dispute.

innovative outcome based on business objectives.
Whilst a court or arbitration ruling will focus on

CD: In your experience, why should
companies evaluate the possibility of
pursuing mediation or other forms of ADR
when a commercial dispute arises?
Hochstrasser: There are two main reasons why

the strict legal position, ADR can help to achieve
a commercially sensible solution for all parties
which may be the key to maintaining an ongoing
commercial relationship.
Hammes: To use a phrase which was established

parties should consider mediation. The first is the

by a 2003 study of the American Arbitration

money and time which can be saved by mediation

Association, companies should act ‘dispute wise’

or other ADR proceedings compared to full-fledged

and evaluate which is the best dispute resolution

litigation with several appeals to higher courts. The

procedure applicable to the particular case on

second is that mediation might be better suited to

hand. This may be an expert determination, a

maintaining a viable business relationship between

conciliation, a mediation, an assisted negotiation

the parties. The result of litigation is often that parties

or other variations of these kinds of resolution

8
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procedures. ADR needs the consent of both parties

Sanderson: There will remain some cases that

if it has not already been agreed to beforehand

will not be appropriate for mediation. For example, if

in a contract as the applicable dispute resolution

urgent action is required to protect a client’s position

procedure. ADR, particularly mediation, is perceived

– such as an injunction to restrain certain behaviour

as a procedure which may preserve or sometimes

or to preserve certain assets – then ADR is unlikely

improve the parties’ business relationship with

to be appropriate. However, once the imminent

each other. Mediation may also produce better

threat has passed or been restrained, then the

results since the solutions should reflect the parties’

broader dispute may still be amenable to settlement

interests. Additionally, there is the usual financial

by ADR. ADR lends itself to disputes where the

aspect attached to ADR and mediation that parties

parties are willing to compromise in order to resolve

may often be able to save costs in resolving their

the dispute. This is often the case when parties

disputes.

will have an ongoing relationship even after the
dispute has been resolved. It should also be noted

Litt: In many commercial disputes, the parties

that traditionally, certain types of ADR have been

would prefer a negotiated resolution to their

incorporated into contracts in respect of specific

dispute rather than endure the expense, delay and

types of dispute. For example, expert determination

uncertainty of a full hearing on the merits in litigation

remains a popular choice for the settlement of post-

or arbitration. A negotiated resolution also allows the

completion accounting disputes. However, ADR and

parties to maintain their voice in the process, rather

arbitration or litigation procedures are not mutually

than turning it over entirely to counsel. When the

exclusive. Commercial contracts frequently provide

parties are unable to reach a negotiated resolution

for a multi-tiered approach to dispute resolution.

on their own, mediation or another form of ADR may

Provided such clauses are well-drafted and tailored

help them bridge the gap.

to the specifics of the contract, this multi-tiered
approach can provide a helpful triage for disputes.

CD: Does ADR lend itself to certain types
of dispute? What factors may preclude
the use of ADR, and demand a more
formal approach such as arbitration or
litigation?

Hammes: ADR can, in principle, be useful for all
types of disputes including commercial disputes. I
believe that mediation may have an important role in
respect of the implementation of large infrastructure
and capital projects that involve the public sector.
In a densely populated country like Germany the

www.corporatedisputesmagazine.com
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expansion of airports, railway lines and stations,
or power lines and power plants, increasingly
requires not only compliance with legal provisions
but also the acceptance of the local population
affected by these projects. Here, mediation or the
use of mediation tools will ensure that the different
interests can be heard and evaluated.
Litt: There are times when a commercial party
needs a formal adjudication rather than a negotiated
resolution to its dispute. For instance, if a company
frequently enters into contracts like the one in
dispute, it may want an official interpretation of
the contract terms so that it knows whether to use
different contractual language in the future. Or, if a
defendant is subject to frequent claims of a certain
type, it may prefer to take a case to trial to make
a statement that it is not going to voluntarily pay
everyone who files a claim.
Hochstrasser: ADR is particularly suited for
disputes between parties which have an ongoing
business relationship or which may consider
future collaboration – for instance if they operate
in a small, limited market. Moreover, mediation is
particularly well-suited for disputes where there
are a large number of small claims, such as is
typically the case in a construction dispute. Such
cases are not well-handled by formal processes,
and an approach where one looks for a reasonable
overall compromise instead of trying to resolve the
10 CORPORATE DISPUTES  Jan–Mar 2013
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many small claims is preferable. On the other hand,
mediation is not well suited to disputes where the
parties’ simply cannot afford to make a compromise.
Under such circumstances, a mediator will probably
fail; if a party cannot afford to pay even a fraction
of the requested amount, it is hard to see how a
mediator could reach a satisfactory compromise.

CD: Is timing an important factor in
mediation? Does it need to be pursued
in the early phases of conflict to produce
results?
Hammes: Mediation can and does produce
results in all phases. However, when looking at
the evolution of a conflict it is without a doubt
easier to work on the conflict early on rather than
have the conflict fully developed with probably
very destructive side effects which may put the
reputation and the bottom line of the parties at
risk. On the other hand, parties may come to the
conclusion only after a long fight, that ADR or
particularly mediation may be the only option left
to get issues resolved and rebuild their relationship.
I have experienced a case in which the parties
suspended a long lasting arbitration and got their
issues resolved through recourse to an assisted
negotiation. The arbitration proceedings might
have been inevitable for the parties to clarify their
perceptions of the dispute and to conclude that a
different resolution procedure is more appropriate.
www.corporatedisputesmagazine.com
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Litt: Timing is a critical factor in mediation, but the

stages are always the best – mediation can be used

right time can vary widely between cases. The right

effectively at any stage in the dispute. There are a

time for mediation in commercial cases tends to be

number of factors ranging from legal costs to the

when the parties have the necessary incentives to

nature of the evidence to the ongoing commercial

settle. In some disputes, that may be very early, if,

relationship, to name just a few, which are all

for example, the parties are eager to preserve their

important factors in deciding when would be the

relationship, if they are wary of spending money

best time to pursue ADR. Jumping in early could

on litigation, if they want to avoid publicity, and so

ensure that a dispute is nipped in the bud and

forth. In other cases, parties may not be ready for a

preserve the commercial relationship; it could also

mediated resolution until they have had the chance

mean that you never get to see that email which

to test certain legal or factual theories, or until the

proves the other side were – and still are – out to

legal bills start to pile up.

get you. Judging the correct time for a mediation
can never be an exact science, but we find that

Hochstrasser: There are two ideal points in time
when mediation seems promising. The first is very

with the support of good legal advice clients often
instinctively know when the timing is right for them.

early in the dispute, when the parties are not yet
locked into their positions, and the time and cost
saving factor is still fully intact. To settle a dispute
early on in mediation can avoid the collateral

CD: How important is it for both parties
to demonstrate commitment to the ADR
process?

damage – cost, distraction, relationship issues – that
will otherwise materialise. The second point where

Litt: It takes two to tango. For a consensus-based

mediation seems particularly promising is when

process like mediation to work, both sides have

the parties have already litigated for some time,

to be willing to reach agreement. But sometimes,

both parties have laid out their arguments, and all

what looks like a lack of commitment may be

material evidence has been exchanged. At this late

better understood as a negotiation strategy. I

stage, the parties might be more realistic as to their

once represented a client in a multi-million dollar

chances of success with certain positions, which

mediation where the other side walked out of the

might contribute to their willingness to compromise.

mediation facility in the middle of the process
without even saying goodbye. We just saw their

Sanderson: Timing is critical to the success of

backs in the hallway as they walked out the door. But

any mediation. This does not mean that the early
12 CORPORATE DISPUTES  Jan–Mar 2013
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we continued to work with the mediator by phone,
and three weeks later we reached an agreement.

Hammes: ADR can only work with the
commitment of all parties involved since it is a
voluntary process. Such commitment is needed from

Hochstrasser: It is of course crucial that any

the parties to agree to an ADR dispute resolution

party going into mediation is, at least theoretically,

clause already in the contract and is particularly

ready to make compromises. The biggest obstacle

required if such a dispute resolution clause is not

to successful mediation is when one or both parties

foreseen in the underlying contract but should

view the process as a step to gaining time, or only

be applied to resolve a related dispute. Without

as a necessary procedure to go through, before

the commitment of all parties involved it will be

litigation.

impossible for the mediator, conciliator or expert to
work with the parties on a sustainable resolution of

Sanderson: In order for mediation to be

the conflict or to get a solution at all. In contrast to

successful, both parties must be committed to the

litigation, arbitration or binding expert determination,

process and to the idea of settlement. Whilst we

the impartial has no means to push the parties or

have seen some parties go through the motions of

apply pressure on them to support the proceedings.

ADR with little intention of settling the dispute, most
clients do engage with the process and see it, at
the very least, as an opportunity to test the merits
of the other side’s position and ultimately their
opponent’s – and indeed their own – appetite for a
protracted dispute. Prior to commencing litigation

CD: What characteristics and qualities
should parties look for when appointing
a mediator? How crucial is this selection
process in determining the outcome of
negotiations?

before the English courts, parties are required to
consider whether some form of ADR procedure

Hochstrasser: Depending on the case, the

might enable them to settle the matter without

parties should look for somebody who understands

starting proceedings. As part of its obligation to

the types of issues that present themselves in the

manage cases efficiently, the court will encourage

dispute. This to me seems to be the most important

the parties to consider ADR, if appropriate, and make

characteristic of a successful mediator. Otherwise,

provision for the proceedings to be stayed pending

valuable time is lost in educating the mediator on

the outcome of the process. There may be adverse

the specific nature of the underlying commercial

costs consequences if a party unreasonably refuses

relationship. Moreover, the mediator should have

to engage in ADR.

some adjudication expertise, which means that

www.corporatedisputesmagazine.com
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they should also be able to give the parties an

convincing track record of resolved cases. However,

indication of their chances of success. While there

is a failed mediation a failure of the mediator or

are settlements that are solely based on commercial

does it only reflect that mediation could not lead

considerations, it is in my view necessary that the

to a solution due to other reasons? Parties should

merits of the parties’ position in a legal sense are not

look for the right mediator for the particular case

completely disregarded. Therefore, somebody with a

on hand. One mediator that may have excelled in

background as judge or arbitrator might bring some

a previous dispute may not perform well within the

authority into the process, which can help convince

different circumstances of another case. There may

the parties of an outcome.
Sanderson: Identifying the right
mediator is crucial to maximise the
likelihood of success of the mediation.
Mediators have each developed
their own style and it is important to
understand the likely dynamic between

“Identifying the right mediator is crucial to
maximise the likelihood of success of the
mediation.”

the key individuals in the room on the
day. The very best mediators are quick
to read the room and are able to adapt
their approach to the personalities and
the nature of the dispute. In terms of substance,

be cases for which only an experienced hands-on

it is important to understand from a commercial

mediator reflecting authority is accepted by the

perspective what is at the heart of the dispute and to

parties. In other cases an empathic mediator is

select a mediator who will be best able to earn the

required to handle seriously harmed feelings. The

confidence of both parties and persuade them that

next case may require a mediator who can deal with

he or she understands their respective positions.

cultural aspects and differences.

Sometimes this requires a mediator with specific
technical or industry experience.

Litt: For a time in the US, there was a serious
debate over whether a mediator should be

Hammes: The general perception is most likely
that parties look for an experienced mediator with a
14 CORPORATE DISPUTES  Jan–Mar 2013
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positions and the merits of the dispute, or merely
www.corporatedisputesmagazine.com

EXPERT FORUM

facilitative, helping the parties think through their

settle a particular element of a claim and as a result

own problems and find ways to negotiate with each

becomes embroiled in further litigation.

other. In practice, I find that the best mediators tend
to be flexible, able to expertly facilitate the parties’

Hammes: Settlement agreements should be

negotiations, while also possessing the knowledge

easy to understand, clear and precise, without any

and credibility to push each party towards an honest

vagueness and uncertainties, in order to avoid the

assessment of its arguments or claims. They also

settlement itself leading to a dispute regarding

have the judgment to know which tactics will work

its interpretation. One may also want to have the

at different times. All of that tends to come with

settlement as an enforceable title. In contrast to

experience.

this, one could argue that a voluntarily reached
settlement agreement is self-binding and does not

CD: What is your advice to companies
when it comes to outlining any
settlement agreement reached through
ADR?

require any enforcement at all. However, parties may
feel better with an enforceable title in their hands.
Litt: Prepare the settlement agreement as quickly
as possible. If you can, have a draft ready before the

Sanderson: The best advice is to be prepared

mediation begins. The devil is often in the details of

for settlement and go into the ADR process with

a commercial settlement, and an agreement can

a draft settlement agreement at the ready. In the

unravel if the details are not ironed out early. Also,

UK the entirety of the ADR process will be covered

include terms in the settlement agreement that

by without prejudice privilege and the terms of

make it easy to enforce. Otherwise, you may end up

reference adopted by the parties at the start of

buying yourself a second lengthy dispute to replace

the ADR process will usually make clear that any

the first one.

settlement reached will only become binding when
it is set out in writing and signed by all parties. The

Hochstrasser: I have seen many instances where

aim of this is to prevent one party later trying to

parties settled a dispute but left open ends, leading

accept an oral offer made by the other during the

to further disputes. Thus, even if the outcome is

ADR process. It is essential that any settlement

based on mediation and not litigation, it should

agreement fully and finally settles all existing and, if

endeavour to bring closure to all mutual claims and

appropriate, future disputes between the parties. The

issues and thus provide for a ‘lasting peace’.

last thing a party wants is to find that it has failed to
www.corporatedisputesmagazine.com
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CD: Are more companies including ADR
provisions in their contract clauses at the
outset of a commercial venture? What are
some of the key considerations?

provisions also are frequently used in contracts
between parties that have an ongoing relationship
during which conflicts are bound to arise. A
thoughtful ADR provision can help keep the parties
on track and out of the courts.

Hammes: Without having a clear insight
myself into the conclusion phase of agreements

Hochstrasser: It is difficult to judge whether there

between companies, there are clear signs that ADR

is a growing tendency to include ADR provisions

provisions are or will be increasingly included in

in contracts. However, I do not consider this to be

such agreements. In 2007 several German blue chips

decisive; more important is that parties develop

founded the so-called roundtable of mediation and

an awareness and readiness to mediate once a

conflict management. Since then many companies

dispute arises. As already pointed out, the mindset

have joined the table. Besides other topics, a B2B

of the parties is decisive for successful mediation.

working group was established discussing ways and

This does not depend on the contract clause one

means to deal with conflicts between companies.

included in the underlying contract; more important

This will certainly push the application of ADR

is the attitude one takes going into mediation.

procedures and their inclusion in contract clauses. In
addition in 2010, the German Institute of Arbitration

Sanderson: Multi-tiered clauses that include

added mediation to its portfolio of administrated

some form of ADR as a precursor to litigation or

procedures. This is also an indication that a growing

arbitration are becoming more common in contracts.

demand in the corporate sector is perceived,

US clients are very familiar with this approach which

although the case load of only two administered

has been used successfully for many years. With

mediations in 2011 is still rather low.

limited legal budgets, commercial clients in other
jurisdictions are starting to recognise the benefit that

Litt: Two-step dispute resolution clauses are

a multi-layered approach to dispute resolution can

fairly common these days. Sometimes the first

offer in providing a mechanism to dispose of certain

step is mediation, but often it is direct negotiation

disputes at an early stage. However, such clauses

between senior executives of the contracting parties.

need to be drafted very carefully and tailored to the

These clauses may be helpful in certain cases, but

specifics of the contract in order to minimise the risk

after a dispute arises they are sometimes viewed

of expensive and time-consuming satellite litigation.

as administrative obstacles that cause delay. ADR

CD

16 CORPORATE DISPUTES  Jan–Mar 2013
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MEDIAT I O N I N U K RA I N E :
L AWYE RS V S. C L I EN T S
by SVITLANA KHEDA
> ICC UKRAINE

I

t is a well-known fact that lawyers traditionally

theoretical knowledge of mediation and other

lead the mediation resistance movement and

ADR methods are often reluctant to share it with

Ukraine is no exception. Moreover, many Ukrainian

their supervisors, mistakenly thinking that these

lawyers lack general knowledge about the alternative

supervisors already possess deep knowledge of

means of dispute settlement, adhering to traditional

various dispute settlement methods.

litigation without any hint of hesitation. This can be

As a result, the only alternative to litigation that

explained by the fact that Ukrainian law schools only

the majority of experienced Ukrainian lawyers

recently started to offer comprehensive courses

may consider offering their clients is international

on arbitration and other alternatives to litigation.

arbitration. Local arbitration, mediation, etc., are

Those recent law school graduates who have some
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treated as a taboo topic when discussing dispute
settlement options with a client.
The other factor which does not help to combat

Even those lawyers who do their homework
and try to assess all the options available to best
serve their client’s interests in a given project are

the general hostility towards mediation is that law

often hesitant to suggest mediation, fearing that a

firms, in general, do not wish to invest in mediation

mediation decision will not be voluntarily performed

training for their lawyers. The main argument is that

and that there are no proven means available under

there is insufficient demand from clients for this

Ukrainian law to ensure enforcement of a mediation

service and, therefore, it is hard to foresee a return

decision. Their scepticism is supported by the fact

on such investment in the near future. For some

that mediation has not yet been formally introduced

reason, management teams at law firms do not

into the Ukrainian legal system by either passing a

realise that even if having their own lawyers certified

special law on mediation or amending the existing

as mediators may not bring any direct material gains,

legislation.

these lawyers can effectively represent clients at all

The other obstacle for spreading mediation is a

stages of the mediation process as they would know

lack of awareness among in-house legal counsel

the specifics of the mediation method.

of mediation as an effective tool in settling, in

Those rare Ukrainian lawyers who understand

particular, corporate and employment disputes. Only

the mediation method and know what it entails do

a few companies operating in Ukraine approve the

not always appreciate that the sphere of its use

use of mediation at the initial stage of resolving a

is rather broad and is not limited by family and

dispute as a matter of corporate policy. As a result,

employment matters. For instance, mediation can

local in-house counsel simply do not need to learn

be widely used as part of the multi-staged dispute

about this method of settling disputes. Thus, they

settlement clauses in infrastructure development

do not approach law firms with this issue. On the

contracts. Ukraine has only recently learned about

other hand, those in-house lawyers who know of

the public-private partnership model for developing

mediation and its potential benefits for their company

infrastructure and it may well be that launching a

are reluctant to suggest this mechanism to their

few public-private partnership projects will make

management as they are not sure if there are any

lawyers recognise that mediation is not only a new

outside counsel in Ukraine qualified to represent

fancy word, but also an effective dispute settlement

their company while it resolves a dispute through

mechanism which is vital for certain categories

mediation.

of projects, such as large construction and other
infrastructure development projects.
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Mediation centres functioning in Ukraine,

may not serve the client well. For instance, those

international organisations that provide technical

companies subject to regulation under the FCPA and

assistance in the area of access to justice, and other

the UK Bribery Act 2010 could use mediation as a

promoters of mediation, persistently make the same

safe harbour for resolving many disputes in Ukraine

mistake by continually offering mediation training and

without the risk of being accused of supporting

organising mediation seminars and roundtables for

foreign corrupt practices or bribery.

lawyers and judges. It is true that over 10 years or so

Notwithstanding the above obstacles for the

this approach may bring positive results. However,

widespread use of mediation in Ukraine, the good

promoting mediation by ‘selling’ information to

news is that at least mediation is developing in

business owners and managers, which are direct

this country. Fifteen years ago no one could even

consumers of mediation services, could trigger the

dream of making a mistake or having the wrong

development of mediation in Ukraine much quicker.

mediation development strategy. Back then, the word

The other problem, which is not unique to Ukraine

‘mediation’ did not exist in the Ukrainian language

but common to all jurisdictions, is that at the stage

and Ukrainian law did not recognise this dispute

of structuring a transaction, lawyers do not bother

settlement alternative. Sooner or later, Ukrainian

to ask their colleagues from the dispute resolution

lawyers will understand that mediators are not their

team to advise on the best options available for the

rivals and that it is more productive and beneficial to

client in the particular project. In other words, actual

become a part of the mediation movement than to

substantial negotiation of the dispute resolution

fight it and inevitably lose the battle. CD

strategy at the outset of contractual relations is an
exception rather than the rule. For transactional
lawyers, including dispute settlement provisions in
a contract is at the bottom of the list of priorities,
somewhere next to force majeure and other

Svitlana Kheda
Head of Mediation Centre
ICC Ukraine
T: +38 (050) 410 0259
E: svitlana.khyeda@gmail.com

important, but underestimated contract clauses. This
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TIME A N D C O S T S –
TAKIN G CON T R O L
OF YO U R
INTER N AT I O N A L
ARBITRATI ON
by LUIS M. MARTINEZ
> AMERICAN ARBITRATION ASSOCIATION

W

hile the economic crisis has had an impact

cross-border contracts. In response, the International

on international arbitration, the writing was

Centre for Dispute Resolution (ICDR), which is the

on the wall even before its full financial

international division of the American Arbitration

toll was realised across global markets. From the

Association (AAA), has taken steps to address these

perspective of an institution that provides a full range

concerns and these efforts have resulted in providing

of conflict management services, the message was

users with additional services and options available

all too clear that users of international arbitration

to them for their dispute resolution processes.

and mediation were concerned with the escalating

For example, one of the factors contributing to

time and costs of the alternative dispute resolution

complexity, expense and delay in recent years

(ADR) mechanisms they were selecting for their

has been the migration from court systems into
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arbitration of procedural devices that allow one party

of providing a simpler, less expensive, and more

to a court proceeding access to information in the

expeditious process for the exchange of information.

possession of the other, without full consideration of

As a result, users are now more frequently

the differences between arbitration and litigation. In

considering their options and moving away from

response to that problem (the overly broad discovery

just copying and pasting their old arbitration clauses

requests also known as ‘fishing expeditions’)

from previous contracts. They are taking a fresh look

the ICDR has promulgated its Guidelines for the

at the institution’s rules, staff and processes and

Exchange of Information. The purpose of these

considering all of the time and costs saving options

guidelines is to make it clear to ICDR arbitrators that

that are now available to them. They are taking a

they have the authority, the responsibility and, in

more proactive role in designing, controlling and

certain jurisdictions, the mandatory duty to manage

participating in their international arbitrations and

arbitration proceedings so as to achieve the goal

mediations.
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Before selecting the administering institution, an

parties to analyse whether invoking Article 37 makes

examination of its applicable rules and policies will

sense. Parties can still request interim relief from a

be an important step to ensure they complement

judicial authority directly, without fear of waiving the

the user’s ADR conflict management expectations.

right to arbitrate. Article 37 in the right circumstances

For example, the ICDR’s International Arbitration

provides the parties with the opportunity to remain

Rules (IAR) have a number of unique provisions

within the arbitral regime for all phases of their case.

which include an express waiver to punitive

The ICDR, as of this writing, has successfully

damages, language of the process provisions,

administered 24 Article 37 cases. Information on

default provisions for the number of arbitrators and

the first four cases filed can be found on the ICDR’s

for selecting the place of the arbitration as well as

website. These Article 37 cases move at a frantic

appointment mechanisms for cases with multiple

pace, with the majority having their arbitrators

parties and parties have access to an emergency

appointed in one business day and the longest was

arbitrator at the time the case is filed. (See IAR

five business days, where the ICDR went through

Articles. 28 (5), 14, 5, 13, 6 (5) and 37.) For emergency

the disclosure and challenge procedure for the first

relief the ICDR provision in Article 37 provides parties

two emergency arbitrators and finally clearing the

with access to an arbitrator to hear a motion for

third for the case. The nationalities of the emergency

emergency relief at the moment the case is filed. In

arbitrators have varied extensively, with the ICDR

international arbitration it normally takes some time

appointing Article 37 emergency arbitrators from

to have an arbitrator appointed, and parties in need

Belgium, Brazil, Canada, Republic of Korea, Republic

of an emergency measure in the past would have

of Singapore, United Kingdom and the United States.

to turn to the courts for such relief. The ICDR will

The emergency relief requested covered issues

provide for an emergency arbitrator to be appointed

from a broad range of industries – for example, in

within 24 to 48 hours with notice to the other side to

an oil and gas case one party wanted to relocate

make a determination regarding the specific request

its heavy duty equipment prior to the conclusion of

for emergency relief obviating the need to go to the

the arbitration; in another case one party wanted to

courts.

prevent the further use of its confidential client list.

The ICDR recognises that this process is not

Other cases have dealt with requests for injunctive

suitable for all cases. The fact that notice is required

relief concerning the use of trademarks, breach of

and that in some jurisdictions arbitrators do not

exclusive distribution and licensing agreements.

have the authority to grant interim relief nor would

Not all institutions offer access to an emergency

the local courts enforce those awards requires the

arbitrator at the time of filing, which could be a
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significant disadvantage if such relief is needed in an

specified, and hearings may be waived with the

international arbitration.

matter proceeding on documents only. These options

Arbitrations do not occur in a vacuum. They exist

and more are available under the ICDR system. The

because the parties have agreed to an arbitration

ICDR can be consulted regarding the drafting of the

agreement. Parties familiar with the ICDR system

arbitration agreement and the various ADR options

and the types of disputes they are likely to face

that could be added to the ICDR model clause to

from their own experience with past cross-border

further maximise efficiencies and reduce time and

transactions will consider all of these factors and

costs. CD

draft their arbitration agreement accordingly.
Users have numerous options available to them to
customise their arbitration agreement and enhance
predictability. They may reduce the number of
arbitrators to a sole arbitrator, or include provisions
to control or limit the document exchange. They may

Luis M. Martinez
Vice President
International Centre for Dispute Resolution
(ICDR)

include a mediation phase prior to the arbitration

T: +1 212 716 5833

or scheduled concurrently; time frames may be

E: martinezl@adr.org
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THE U S E A N D A B U S E O F
T HE E XP E RT W I T NES S :
TIPS F O R C O U N S E L
IN WO R K I N G W I T H
EXPERT W I T N E S S E S
IN INT E R N AT I O N A L
ARBITRATI ON
by LAURA HARDIN
> CRA

A

ll manner of financial and technical

scheduling, technical and theoretical issues. The

expert witnesses are regularly engaged in

approach to involving experts in presenting evidence

international arbitration by counsel and

is as varied as the multitude of damage and technical

tribunals alike in order to address and present as

scenarios that these experts are engaged to address;

evidence the intricate and complex issues that

however, some of these approaches work better

are regularly at the centre of these disputes. The

than others. From the perspective of an experienced

concerns of attorneys in working with expert

damages expert witness, this article provides some

witnesses before the hearing can relate to a variety

practical suggestions that counsel should consider

of issues, including fees and other costs, deliverables,

when hiring and working with experts.
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Hiring the expert witness

offer other opportunities for attorneys to evaluate a

“My ideal expert would have the looks of Cary Grant,

potential expert’s presentation skills.

the intellect of Albert Einstein, the wit and charm of

Counsel should refrain, however, from asking

Colin Firth, and true grit of John Wayne under fire.”

experts to opine on issues that are clearly outside

– Anonymous international arbitration attorney

their area of expertise. A financial valuation expert,
for example, should not opine on a reasonable

Clearly there are certain technical capabilities that

projected production schedule in a gas field unless

are being sought in an expert for a particular case,

that financial valuation expert is also a petroleum

but being too narrow in the approach to hiring an

engineer. Most experts will let counsel know when

expert can make the task unnecessarily difficult. The

an area is outside their area of expertise. This issue

primary characteristic that should
be sought in any expert is the
ability to teach – to clearly explain
very complex concepts (whether
technical, financial, engineering,
accounting, etc.) in terms that an
informed layman can understand.
Judging this ability can often be
accomplished in interviews with

“The primary characteristic that should be sought
in any expert is the ability to teach – to clearly
explain very complex concepts in terms that an
informed layman can understand.”

the potential testifier, but there are
other ways to gather even more
useful information about potential
experts if counsel takes time to
evaluate experts. For example, many experts,

can arise later in the case, however, when the facts

particularly financial/accounting experts, will offer to

have been more clearly defined, and it can also be an

provide in-house training programs on a wide variety

incremental process where an expert suddenly finds

of topics for no charge or nominal charges. This

that his testimony is covering topics that were not

provides attorneys with the opportunity to evaluate

in the original scope of work and for which he is not

the potential expert’s ability to teach and explain as

prepared to address. In such case, if the issues are

well as his public demeanour. Experts in a variety of

critical, another expert should be sought.

different fields are also frequent public speakers who
www.corporatedisputesmagazine.com
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An example of this phenomenon occurred in a
case involving several very complex real estate

testimony that was completely useless to the tribunal
and the attorneys who hired the expert.

transactions. Counsel hired an audit partner from a
well-known accounting firm who had handled the
accounting for many such transactions. The problems

Timing
Beyond the technical and presentation capabilities

arose when it became clear that the primary issues

of the potential expert, there are other potentially

in the case concerned the processes related to

very serious logistical concerns that counsel should

making these deals (i.e., how they were structured,

address during the hiring process. Perhaps the most

typical terms, process of negotiations, etc.). In this

obvious of these issues is the provision of adequate

case, the auditor had never actually been involved in

time to perform the analyses required and to address

the closing process of these transactions. The result

key points accurately and completely in an expert

was several painful hours of cross-examination and

report. Every expert dreads this type of assignment: a
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very detailed, complex assignment is required, there

is worth pursuing at all. In any case, conducting

are 50 banker’s boxes of documents, an expert report

a preliminary or ‘back of the envelope’ damages

will need to be submitted in one month’s time, the

assessment can assist counsel in managing their

client is very busy and will not be very accessible for

clients’ and their own expectations with respect to

questions, and counsel would like to see a draft of

the potential order of magnitude of damages to be

that report in two weeks.

claimed or, on the respondent’s side, the potential

Sometimes, counsel gets caught by surprise on
an engagement; other times it may be that counsel

exposure to liability if the case is not settled.
Another important consideration when hiring

or the client believes he can control expert fees

experts is that when multiple experts are involved,

by choosing to engage the expert only late in the

the attorneys should consider whether the findings

process. As one attorney stated ironically, “Experts

of one expert represent key inputs for the analyses

are like water; they expand to fill any space I give

to be performed by another expert (for example,

them!” This point of view is misguided and can

the reserves estimates and projected well drilling

backfire both in costing additional fees as well as

schedule calculated by a petroleum engineer are key

compromising the quality of the deliverable. It can

inputs to the calculations performed by a damages

be more costly because when confronted with a

expert). The scheduling of the experts’ deliverables

looming deadline, the expert may be forced to pursue

should therefore take into consideration these

several analyses at once. It can be an expensive

requirements so that the expert awaiting input from

strategy as more staff is required to get up to speed

another expert has adequate time to perform their

on the issues of the case. Additionally, the expert

analyses.

simply may not have the time to review all the key

A particularly important timing consideration

documents in detail, and, even more worrying, the

in working with an expert is the need to assess

expert may also not have adequate time to perform

both the availability of the expert and the existing

quality control procedures to identify any potential

workload of their supporting team. Any advanced

errors in their work. Many experts will balk at these

warning that an expert can be given about the timing

types of engagement management as it tends to

of the deliverables of the case is helpful. Experts

destroy credibility.

appreciate it when the attorney provides a schedule

Experts can also be useful in the initial stages

of deliverables (first report, second report, responsive

of a case to identify the order of magnitude of the

reports, hearing) as early as possible. In this way,

potential damages, which is helpful in settlement

the expert can make note of the deliverables in

negotiations or, indeed, in deciding whether a case

their schedule as soon as possible in order to avoid
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double-booking or overloading one’s schedule. While

Another way to control expert fees is to ensure

these ‘best laid plans’ have a tendency to move,

that the client is accessible and responsive to expert

at least the expert has a general idea of how the

inquiries and requests for information. Generally

case will progress. Also, if changes to the schedule

while it can be expensive to travel to the client’s

do occur that affect the timing of the expert’s

location to have a ‘kickoff meeting’, it is highly

deliverables or testimony, it is desirable to consult

recommended doing so to give the expert the

with the expert whenever possible before making

opportunity to review source documents firsthand

these changes to make sure that the expert does not

with the client, identify key client company personnel,

have other reports due or hearings planned for the

and develop a working relationship with personnel to

new date.

expedite the request for additional information later
in the engagement. An unresponsive client or one

Expert cost-saving strategies
There are other ways that the costs of expert work

who does not make available complete information
as requested significantly impacts the speed and

can be kept under control that are more effective

efficiency with which analyses can be completed,

and less detrimental to the effectiveness of the

and correspondingly, the related costs.

expert’s testimony than bringing him in late. If issues

The benefits of these initial exchanges between

of economy are a serious concern with a particular

the expert and the client, particularly face-to-face

client, these issues should be addressed upfront.

meetings, cannot be overstated. Facilitating the

Some experts will accept a phased approach to

expert’s early access to the client can help to avoid

an engagement where counsel are made aware of

the expert misinterpreting or misunderstanding data,

analyses to be performed and the estimated cost in

processes, or accounting treatment of various items,

advance. Testifying experts will not and should not

which results in costly rework. In early face-to-face

accept contingent fee arrangements, however, as

meetings, the expert can also have an opportunity to

this interferes with their independence by making the

ask for particular documents or types of documents

compensation somehow dependent on the outcome

from the client that can greatly lessen the possibility

of the hearing. Along these lines, most experts will

of responsive documents being produced later in the

require that outstanding bills be largely settled prior

process, which can also result in costly rework. There

to giving testimony so as not to give the impression

have been a number of cases where an extremely

that the expert’s compensation is related to the result

relevant document is produced to the expert weeks

of the testimony.

or even days before the expert’s report is to be
submitted that have completely altered the direction
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of the analysis, causing additional rework and
delayed submission of the expert report.

A related consideration in provision of documents
to experts is the format of documents. Counsel

Additionally, well-organised data, particularly in

should agree upfront with opposing counsel as to

electronic format when possible, that are responsive

the format that documents will be produced. For

to requests for information from the expert, increase

example, will documents be provided in native format

efficiency over the ‘hard‐drive data dump’ with

(e.g., in Microsoft Excel if they are financial models)?

multiple versions of the same document, drafts,

Will PDF documents be ‘searchable’ and provided in a

etc. The axiom is, however, the more organised the

format from which data can be easily extracted? Will

documentation when it is produced to an expert,

translations be provided for documents in a language

the more efficiently he can process this
information and conduct his analyses.
This does not mean that the expert’s
access to case documentation should be
restricted. First of all, the expert should
be given full access to documents
in order to state this accessibility
unequivocally in his testimony at the
hearing. Secondly, the expert and his

“The axiom is, the more organised the
documentation when it is produced to an
expert, the more efficiently he can process this
information and conduct his analyses.”

staff are in the best position to identify
documents which are important to them
in conducting their analyses. In choosing
documents for the expert, counsel runs
the risk of leaving out some key piece of information

other than the language of the proceedings? Will

that would significantly impact the expert’s

experts be required to produce all documents to

conclusions. Finally, no expert wants to be confronted

which they refer (including, for example, proprietary

at the hearing with a document he has not seen

databases, purchased information or data, etc.)?

and which materially affects his conclusions. To this

All of these factors can add time and expense to

end, counsel should never intentionally withhold

the expert’s work. Another important consideration

potentially damning documents from the expert in

is to be aware that any demands made of the

the hope that they will be overlooked or ignored by

opposing counsel will assuredly be made to counsel

the other side.

in response, so the benefit of having native format
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data, etc. must be weighed against the costs and

the legal arguments being presented and would

drawbacks of having to reciprocate in productions to

have already precluded themselves from testifying

the other side.

on such a case. Expert independence is present
when the expert is gathering information, conducting

The expert opinion

analysis, and drawing conclusions, just as it should

In the words of one leading arbitral practitioner,

be witnessed in the true and fair way these opinions

expert witnesses too often “have a serious credibility

are presented. Working with attorneys to accurately

deficiency because they are appointed by one of the

portray the damages associated with a particular

two sides to a dispute – and may be perceived as

case’s unique set of facts and legal conclusions

lacking independence.”

should not be confused with advocacy. Particularly

– Global Arbitration Review Staff RE: ICCA conference

in certain types of international arbitrations, such
as investment treaty matters, it is essential that

In order to give credible testimony, it is critical that

the expert understands and responds to the legal

the expert witness maintains independence from

arguments being put forward by counsel because the

counsel, who fulfils the role of advocate for their

impact of these assumptions (i.e., date of valuation,

client. This is not to say, however, that the work of the

interpretation of contractual obligations, pre‐award

independent expert should be completely separated

interest, etc.) on the damages calculation can be

from the work of the advocate attorneys. In fact, the

significant.

expert, particularly in developing the damages in

As part of this process, an attorney certainly has

a case, will require a great deal of interaction with,

to review the expert report in draft to ensure that the

and input from, the attorney in order to develop

facts are properly represented and that the opinion

the appropriate legal basis and assumptions

expressed does not contradict any of the arguments

underlying his damages calculation. By the time

or evidence being presented. This review is essential

expert testimony at an arbitral hearing arrives, the

because counsel has a better understanding of the

expert opinion will support, and respond to, the legal

case as a whole and may thus be able to identify

arguments being made by counsel or this testimony

documents that are supportive or dispositive for

would not be offered.

the conclusions reached by the expert. Input from

This is where some commentators denounce

counsel as to limited suggestions for wording,

experts for not being independent; nothing should be

grammar, and typographical errors is appropriate.

farther from the truth. A good expert will tell his client

Additionally, attorneys can provide the perspective of

when the calculation of damages is not supporting

an informed layman and can thus help to ensure that
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the expert’s opinion should be clearly understood by
the trier of fact.

Even more importantly, counsel should never
push its expert to take a specific position or include

Counsel should refrain, however, in most cases

opinions in the expert report with which the expert is

from offering any technical advice to their expert

uncomfortable. This includes adding opinions that are

as to how various analyses should be performed.

outside the expert’s area of expertise or are simply

Presumably the expert has been hired because he

outside the scope of work performed by the expert

has required technical expertise and experience,

and are last-minute additions that the expert has

making testimony credible to tribunal. While

not analysed or considered. It also includes asking

questioning an assumption or analysis to understand

the expert to take more aggressive postures with

the basis for it is acceptable, whereas suggesting

respect to analysis assumptions, such as assuming

alternate methods of performing a particular

an unrealistic rate of future growth or reducing the

calculation may blur the line between what falls

discount rate inappropriately. Again, such tactics can

within the territory of the advocate and what is the

seriously undermine the credibility of the expert in

territory of the expert. There is, in fact, a fine line

the eyes of the tribunal. Even with the disclaimer

regarding counsel providing input that must be

“I have been asked by counsel to assume…,”

observed.

experts should not be asked to take positions that

Counsel should take care in not overstepping this

are contrary to well-established methodologies

boundary and endanger the expert’s perception as

or approaches in their field of expertise. If an

an advocate. For example, in reading drafts of an

expert takes a position that his peers would deem

expert report, counsel should resist trying to insert,

questionable, illogical, or even just incorrect, then

or encourage the expert to make use of, aggressive

that expert has already strayed into the role of an

or partisan language or to engage in personal attacks

advocate versus an independent third party expert;

on the opposing expert. These tactics tend to detract

he is cherry-picking a scenario to engineer the

from the important damages conclusions that the

desired result.

expert should be trying to highlight and make the

It goes without saying that there are even more

expert at least ‘appear’ to be an advocate, which

nefarious suggestions such as not disclosing

destroys the expert’s credibility as a potential adviser

a document that has a negative effect on the

to the tribunal. Additionally, expert reports that have

calculation or trying to convince an expert to

the look and feel of having been written by counsel

represent his findings in a way that is misleading

are also likely to be heavily discounted by a tribunal

or patently false. Besides the obvious ethical

as lacking impartiality.

implications of such behaviour, any expert who
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acquiesces to such requests will destroy his own

cases, and in general maintain regular and open

credibility and impartiality before a tribunal.

communications with that expert, they have a greater
chance of having their expert present the most

Conclusion
In summary, expert witnesses can add enormous

credible, compelling, and, most importantly, objective
and independent evidence as possible. CD

value to international arbitration in helping counsel
and the tribunal to evaluate and honestly portray
highly technical or complex financial analyses in
terms that are understandable and can assist the
trier of fact in reaching an informed decision. If
counsel heed the above suggestions regarding
the management of their working relationship

Laura Hardin
Vice President
CRA
T: +1 713 425 3019
E: lhardin@crai.com

with expert witnesses providing evidence on their

32 CORPORATE DISPUTES  Jan–Mar 2013

www.corporatedisputesmagazine.com

PERSPECTIVES

WHAT L AW G OV E R N S
THE AG R E E M E N T T O
ARBITRATE ?
by GENEVIEVE POIRIER
> SKADDEN, ARPS, SLATE, MEAGHER & FLOM (UK) LLP

W

ith increasing frequency, sophisticated

However parties rarely specify, or even give

contractual parties agree to resolve their

specific thought to, the law that will govern their

disputes though arbitration. Particularly

agreement to arbitrate, as distinct from the law that

in contracts with a cross-border element, or where
the parties hail from different countries, parties

governs the rest of the substantive contract.
Recent case law in England reminds parties not

commonly adopt one system of law (for example,

to assume that the law chosen for their substantive

New York law) to govern their rights and obligations,

contract will necessarily extend to the agreement to

but agree that any arbitration will be heard and

arbitrate, and that despite an express choice of law

conducted under the laws of a separate locale or

provision, the law which governs the agreement to

‘seat’ (for example, London, England).

arbitrate may follow the law of the seat instead.
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In the recent case of Sulamérica Cia Nacional de

main contract of which it may form part. This is

Seguros SA and others v Ensea Engenharia SA and

recognised by case law at both state and federal

others [2012] EWCA Civ 638, the English Court of

level in the US, in England, and in many other

Appeal provided guidance as to how, in the absence

jurisdictions. Separability means that the arbitration

of express choice, it will determine the proper law of

agreement can be insulated from any defects in the

the agreement to arbitrate.

substantive contract, allowing an arbitral tribunal

In Sulamérica, although the Court considered that
the law of the substantive contract was a persuasive

to resolve disputes that go to the validity of that
contract. Accordingly, the substantive contract
and the arbitration agreement can be
governed by separate laws.
At its most basic, the substantive
law of the contract (often set out in a

“The law of the arbitration agreement governs
a separate set of considerations, namely the
validity, interpretation, and existence of the
agreement to arbitrate itself.”

‘governing law’ clause) will govern the
rights and obligations of the parties and
the interpretation of the contract itself;
the law of the seat (which may or may
not be the place where the arbitration
is actually heard) will govern the
procedural aspects of the arbitration,
including the supervisory and support
powers of the local courts and whether

factor, other factors led it to find that the law of the
arbitration agreement was the same as the law of
the seat.

any award can be challenged or set aside.
However, the law of the arbitration agreement
governs a separate set of considerations, namely
the validity, interpretation, and existence of the

Why should the law of the agreement to
arbitrate be any different from that of the
main contract – and does it matter?

agreement to arbitrate itself. It also governs the
identification of the parties to the arbitration
agreement and, potentially, whether a particular

Before considering the analysis in Sulamérica it

dispute falls within the scope of an arbitration

is worthwhile to remember that the agreement to

agreement. It is equally as important therefore

arbitrate is legally distinct, or separable, from the

to have certainty as to what law will apply in
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determining these critical issues, as it is to know
what courts will help administer the arbitration (law
of the seat) and what law will govern any contractual
dispute (law of the substantive contract).

A choice between the law of the contract
or the law of the seat
As set out above, it is rare for parties to specify
the proper law of their agreement to arbitrate. In
Sulamérica the absence of an express choice gave
rise to a debate as to whether Brazilian law (law
of the substantive contract) or English law (law
of the seat) was the proper law of the arbitration
agreement.
On the facts of Sulamérica, one might have been
forgiven for assuming that Brazilian law would
prevail, as numerous factors appeared to point in
that direction: (i) Brazilian law was the law of the
substantive contract; (ii) the contract contained an
exclusive jurisdiction clause in favour of the Brazilian
courts; (iii) a mediation provision, governed by the
law of Brazil, purported to require mediation as a
precondition to arbitration; and (iv) there was a close
commercial connection between the substance of
the contract and Brazil: the parties were Brazilian
and the contract was a contract of insurance in
relation to construction of a power plant in Brazil.
In fact, the only connection to England was the
arbitration clause which nominated London as the
arbitral seat. Yet the Court held that the law of the
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seat, not the substantive contract, was the law with

agreement to arbitrate, including as to the validity

the closest connection to the agreement to arbitrate.

of the agreement to arbitrate and the jurisdiction

In coming to its decision, the Court confirmed

of the arbitrators. While not conclusive, this implied

a three-stage analysis for determining the proper

an intention to apply English law to govern the

law of the agreement to arbitrate: (i) is there an

arbitration agreement.

express choice of law? (ii) is there an implied choice

Further it was alleged that under Brazilian law one

of law? and finally (iii) with what law does the

of the parties (but not the other) would be able to

arbitration agreement have its “closest and most real

refuse consent to arbitrate. The Court recognised

connection”?

that a consequence of accepting Brazilian law as the

Had an express choice of law been made in the

governing law of the arbitration agreement could be

case of Sulamérica, the Court would undoubtedly

to undermine, and potentially render that agreement

have upheld it. Where express choice was absent, it

unenforceable. The Court, which generally strives

moved on to stages (ii) and (iii).

to uphold agreements to arbitrate, considered that
this was a powerful factor weighing against Brazilian

The choice of law clause indicates an
implied choice for the proper law of
the arbitration agreement but it can be
displaced
The Court considered that the express choice of

law as the law of the agreement to arbitrate as there
was no indication that the parties’ intended to enter
into a one-sided arbitration agreement.
Turning to stage three of the analysis – the law
with which the arbitration agreement had its “closest

(Brazilian) law for the substantive contract was a

and most real connection” – the Court found that

“strong indication” of the parties’ intentions for the

the governing law of the place where the arbitration

agreement to arbitrate, and an important factor to

would be held, and which would exercise its support

be taken into account, but ultimately that it could be,

and supervisory jurisdiction, (the seat) was more

and was, displaced by factors that pointed the other

closely connected to the agreement to arbitrate

way.

than the system of law chosen for the substantive

The Court considered that by choosing an English
seat, the parties must have foreseen that certain

(insurance) contract, which served a purpose
different to that of dispute resolution.

mandatory provisions of the English Arbitration

Thus it was held that the law of the seat was the

Act 1996 would apply, including provisions that

proper law of the agreement to arbitrate, despite the

are not merely procedural but cross over with

factors which appeared, at first blush, to indicate the

matters otherwise governed by the law of the

other way.

36 CORPORATE DISPUTES  Jan–Mar 2013

www.corporatedisputesmagazine.com

PERSPECTIVES

Lessons to be learned
Parties should be aware that, in the absence of
express choice, the agreement to arbitrate may not
follow the governing law of the substantive contract,

agreement to arbitrate expressly, just as they might
expressly set out the governing law or identify the
seat.
At the very least parties should be alive to the

particularly where this analysis is carried out under

fact that in the absence of an express choice of

English law.

law for the agreement to arbitrate, the choice of

While Sulamérica has clarified the test for

seat may import more than just a supportive legal

determining (under English law) what law might

framework and a neutral venue for hearings, it could

apply to parties’ agreement to arbitrate, it does

also determine whether the agreement to resolve

not lay down a rule that the arbitration agreement

disputes by way of arbitration is valid at all. CD

will follow the law of the seat over that of the
substantive contract or vice versa. Although
Sulamérica indicates the weight that may attach to
the choice of substantive law, and the likelihood that
the ‘law of closest connection’ will be that of the
seat – this will be a matter of construction in every
case.
To avoid the time and cost of debate, parties would
be wise to indicate the law which applies to their
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DONE D E A L ?
T Y PICA L I SSU E S I N
PURCH A S E P R I C E D I S P U T E S
by DR MICHAEL HAMMES AND ARNDT ENGELMANN
> PRICEWATERHOUSECOOPERS AG

successful M&A transaction is a quick

O

share and purchase agreements (SPA) contain

integration of the acquired business into

purchase price adjustment clauses. Such clauses

the purchaser’s organisation. However, post-closing

are based on key ratios like net asset value (i.e.,

disputes between seller and purchaser arise

total assets less total liabilities), working capital (i.e.,

constantly and distract the attention of purchaser’s

current assets less current liabilities) or on earnings

management from the integration of the acquired

figures (e.g., earnings before interest and taxes).

business. Such disputes comprise damages claims

An adjustment of the purchase price is triggered

in connection with guarantees and warranties but

by the deviation of the respective ratios or figures

frequently relate to completion accounts issues.

determined on the basis of the completed accounts

ne of the most important factors for a
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as per the closing
date and the ratios
and figures as
stipulated in
the SPA as per
the signing
date, unless
the changes
are below
a so-called
de-minimis
threshold.
Purchase
price adjustment
clauses are
used to account
for changes

Between

between signing

signing and

and closing. The purchase price

closing, the business is usually

is usually negotiated as per the signing

administrated by the seller.

date based on the latest annual financial

During this period the seller

statements, recent pro-forma statements and

is also entitled to the profit and

on information obtained as a result of due diligence.

loss of the business. Therefore, the seller may try to

However, because the transaction is closed a couple

increase profits by one-off measures and withdraw

of months after signing, the accounts of the acquired

such profits before closing. This may include the

business may be impacted in multiple ways leading

liquidation of provisions and accruals or the failure

to a deviation from the accounts anticipated as

to account for sufficient valuation reserves, e.g.,

per the signing date. Therefore, the net asset value,

reserves for debtors. Consequently, the purchaser

working capital or the respective earnings figure may

would have to provide for the appropriate accruals,

be higher or lower than agreed to in the SPA.

provisions and valuation reserves after closing.
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Furthermore, in order to improve profits and cash

the transfer balance sheet is completed or the date

the seller could enter into a sale and lease back

when the notices of disagreement were received or

agreement in respect of certain assets. The purchaser

an expert determination or arbitration is initiated or

would then have to pay for the utilisation of these

even the date when the expert opinion or the award

assets rather than account for their depreciation.

is rendered?

Moreover, the seller may neglect due dates for

A dispute may arise in relation to the assumptions

payments to creditors and also try to accelerate

and estimates used. Accounting and valuation are not

payments due from debtors. He also may increase

exact sciences but are rather based on assumptions,

the sale of stock against cash payments, enter into

estimates and projections of future developments the

asset backed securities transactions to improve or

determination of which is within the responsibilities

accelerate cash receipts. As a result, the purchaser

of management. Such assumptions, estimates and

may face a situation in which the working capital

projections are regularly disputed between seller and

or the net assets of the acquired business are

purchaser as they affect provisions, accruals and

insufficient to run the operation and, therefore,

reserves. Particularly, the following issues may arise:

require additional funds from the purchaser. Thus, the

(i) determination of the appropriate accruals and

negotiated purchase price at signing would be too

provisions; (ii) determination of reserves in respect

high and the purchase price should be adjusted after

of debtors, stock, particularly in connection with the

closing in order to reflect the negative development.

application of the percentage-of-completion method;

Post-closing disputes may arise for various

(iii) impairment of fixed assets; and (iv) revenue

reasons. Although purchase price adjustment clauses

realisation by applying the percentage-of-completion

are set up individually for a particular share purchase

method, particularly the estimate of the completion

agreement, there are typical and recurring disputed

level.

issues to be observed, as follows.
A dispute may arise in respect of cut-off dates and

Often disputes comprise the question whether past
accounting practice was appropriately applied to the

so-called subsequent events which mostly relate to

completion of accounts as per the closing date. This

the questions whether and to what extent factual

issue may be aggravated by the fact that accounting

information is to be considered for the completion

rules have been frequently changed in the past over

of accounts. Particularly, the question arises which

time. Moreover, such disputes particularly arise if

cut-off date is relevant to qualify the subsequent

the sold/acquired business did not have to publish

events as relevant for the completion of accounts.

audited financial statements in the past. In such

Should it be the date of the closing or the date when
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cases a valid reference for past accounting practice

have different scales to measure materiality. IFRS

is missing.

measure materiality from the investor’s perspective.

Additionally, the hierarchy of accounting rules

Accordingly, an issue is material if it has an impact

may be important. Past accounting practice may

on the investor’s decision. Apparently, such judgment

be in conflict with specific accounting rules agreed

is subject to discretion. Materiality may, for example,

to in the share purchase agreement which have to

be measured as the impact on revenues or total

be applied when completing the accounts as per

assets or is measured by the emphasis assigned by

the closing date. Specific accounting rules may also

a prominent presentation (i.e., outside the ordinary

divert from the general accepted
accounting principles (GAAP)
underlying the share purchase
agreement. These inconsistencies
may lead to disputes if the SPA does
not provide for a clear hierarchy of
the applicable accounting rules.
Furthermore, issues related to past
business practice and behaviour

“Past accounting practice may be in conflict with
specific accounting rules agreed to in the share
purchase agreement which have to be applied
when completing the accounts as per the closing
date.”

address the fact that the seller
should manage the operation of the
sold business until closing in line with
past business practice and behaviour.
However, after reviewing the completed accounts

course of business). However, whether or not an

as per the closing date purchasers often claim that

issue is material will depend on the interpretation

sellers deviated from past business practice. Typical

when applying the specific circumstances.

examples are the postponement of payments to

Disputes also arise regarding the definition of the

improve liquidity or the accelerated request of

key ratios used for the purchase price adjustment

invoices in order to improve the completion level of

clause: working capital, current net assets, financial

long-term contracts.

liabilities or liquid assets are all together not precisely

Constantly, the question of materiality arises,

defined ratios as per IFRS, USGAAP or by other local

i.e., whether an issue has a material impact on the

GAAP. Particularly, in cross-border transactions

accounts is an often disputed issue. The parties may

the parties may have a different understanding.
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Therefore, the parties should come up with a clear

There are no legal requirements of how an expert

definition for the key ratio chosen for the adjustment

determination should be conducted. In practice an

clause considering the respective interpretation

expert determination is often designed as a ‘mini

under the different concepts of GAAP. For example,

arbitration’. SPAs may stipulate an oral hearing as

is provision as it is used in German GAAP the same

part of the expert determination process and a

as in IFRS and is this concept exactly the same in

written and reasoned expert opinion. Consequently,

USGAAP?

the conduct of an expert determination finally

Finally, vague language which requires
interpretation may cause a dispute. SPAs often
contain a lot of vague language that requires

depends on the expectations and requirements of
the parties.
Because purchase price adjustment clauses are

interpretation or definition. Examples for vague

often subject to disputes the question arises how

language used are essential repairs, obsolesce and

this may be prevented in order to enable seller and

condition of stock, bad and/or doubtful debtors,

purchaser to quickly close the transaction. The so-

abnormal expenses, prudent estimates, consistent

called locked box mechanism may be the appropriate

assumptions, etc. The issue is aggravated if terms are

tool. The locked box is an alternative to purchase

used which are not founded in the GAAP applicable

price adjustment clauses, which is increasingly used

to the SPA.

by private equity businesses.

Whereas disputes arising in respect of M&A

By using the locked box mechanism the transfer

transactions are regularly resolved by recourse to

balance sheet is already accounted for as per the

arbitration, disputes in relation to purchase price

effective date which is generally near the signing

adjustments are typically submitted to expert

date und therefore precedes the date of closing

determination. Expert determination as a dispute

when the business is transferred to the purchaser.

resolution procedure is appropriate if the dispute

Seller and purchaser fix the purchase price based

predominantly involves accounting matters

on the accounts determined as per the signing date.

rather than legal issues. According to a study

Subsequent adjustments after closing are excluded

of PricewaterhouseCoopers in Germany (2005)

in this mechanism. The purchase price is therefore

expert determination is perceived as advantageous

locked-in. The seller is prohibited from facilitating

compared to arbitration or litigation in respect of

any cash leakage from the business between the

costs, time, party autonomy and preservation of

effective date and the closing date or is otherwise

business relationships.

obliged to reimburse the purchaser. Consequently,
the purchaser is the beneficiary of the acquired

42 CORPORATE DISPUTES  Jan–Mar 2013

www.corporatedisputesmagazine.com

PERSPECTIVES

business as per the effective date. Because the

business to be sold is not a separate entity but has

purchase price consideration is paid to the seller

to be carved-out. In summary, the locked-box is

only at the closing date, the purchaser usually pays

nothing other than a closing done in advance or at

interest on the purchase price or an agreed amount

the time of signing. The most significant advantage

to compensate the benefit received between the

is that methods and figures will be discussed before

effective date and the closing date.

signing in an environment that reflects the parties’

The locked box has the advantage that purchase
price adjustment disputes after closing are prevented
or are limited to questions in respect of the permitted

intention to agree to the deal. Therefore, disputes will
be resolved much easier and more amicably.
Although the locked box is an accepted

leakage. A completion of accounts is not required

mechanism in M&A transactions, purchase price

and the closing of the transaction is much easier. This

adjustment clauses still dominate. Because private

may also save costs regarding the establishment and

equity firms typically sell legal and economically

audit of the completed accounts as per the closing

separate entities from their portfolio it is no surprise

date. The purchaser can focus on the integration of

that the locked box mechanism is particularly applied

the acquired business. The seller can focus on its

in secondary buyouts where the private equity firm

core business, can rely on the purchase price and

acts as the seller. CD

does not have to deal with disputes regarding the
closing of accounts.
However, the advantage of a prevention of
a purchase price dispute may lead to other
disadvantages. As one disadvantage, more work has

Dr Michael Hammes

to be done before the signing of the SPA in order

Director

to be able to lock the transfer balance sheet. At the
signing date the level of appropriate working capital
and net debt must be entirely clear. These ratios
have to be thoroughly determined and fixed because
an incorrect assessment cannot be corrected
afterwards by an adjustment. The purchase price can
only be affected by facts which trigger guarantees
or warranties and indemnifications. This issue is

PricewaterhouseCoopers AG
T: +49 69 9585 5942
E: michael.hammes@de.pwc.com

Arndt Engelmann
Senior Manager
PricewaterhouseCoopers AG
T: +49 89 5790 5850
E: arndt.engelmann@de.pwc.com
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T HE IM PACT O F T H E
JACKS O N R E F O R M S O N
COST M AN AGEM E NT A ND
FUND I N G A R RA N G E M E N T S
I N TH E CO N TEXT O F
COMM E RC I A L C I V I L
LIT IGATI ON
by RAJINDER BASSI, HARKIRAN HOTHI AND PHILIPP KUREK
> KIRKLAND & ELLIS INTERNATIONAL LLP

I

t is said that a fundamental change in the litigation

further reforms were required. In late 2008 Lord

system occurs every 100 years. The last such

Justice Jackson (Jackson LJ) was tasked with making

fundamental change took place in England &

recommendations to promote access to justice

Wales back in 1996 pursuant to the Woolf reforms,

at a proportionate cost. Jackson LJ carried out a

which introduced the principle of proportionality

wide-ranging review of the civil litigation court

into the heart of the Civil Procedure Rules (CPR).

system in 2009, and published his findings and

However, over the following decade it became

recommendations on 14 January 2010.

widely acknowledged that the Woolf reforms in
relation to costs had been of limited success and
44 CORPORATE DISPUTES  Jan–Mar 2013
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to implement most of Jackson LJ’s primary

file a costs budget within 28 days of service of the

recommendations. It is expected that most of

defence. Failure to do so will mean that the party’s

the reforms will be implemented in April 2013,

costs budget will be limited to the applicable court

largely pursuant to the Legal Aid, Sentencing and

fees only. The court will manage the parties’ costs

Punishment of Offenders Act 2012 (LASPO) and

and may make costs management orders. Even

amendments to the CPR.

where no costs management order is made, the

Whilst not as fundamental in nature as the Woolf

court will have regard to the parties’ respective

reforms, once implemented, Jackson LJ’s proposed

budgets when making any case management

changes will have a wide-ranging impact on most

decision. If, as the case progresses, a party needs to

areas of civil litigation. This article briefly outlines the

revise its previously agreed budget, such amendment

impact of the Jackson reforms on some of the key

will also need to be agreed by the other party (or

areas which are of particular interest in the context of

the court, if no agreement can be reached). This is

commercial civil litigation.

very important as when making costs assessments,
the court will have regard to the successful party’s

Cost management
One of the key proposals in Jackson LJ’s report is

last approved/agreed budget for each phase of the
proceedings.

the introduction of a new proportionality test, to be

A recent decision under the costs management

incorporated into an amendment of the CPR. Under

pilot scheme highlights the importance of adhering

the new test, costs incurred are proportionate if they

to the process regarding budgets. In that case, it was

bear a reasonable relationship to: (i) the sums in

held that the claimant was not entitled to any costs

issue in the proceedings; (ii) the value of any non-

which exceeded the court-approved budget, despite

monetary relief in issue in the proceedings; (iii) the

the fact that the court had “no doubt” that the costs

complexity of the litigation; (iv) any additional work

in question were both reasonable and proportionate,

generated by the conduct of the paying party; and (v)

because the claimant had failed to inform the other

any wider factors involved in the proceedings, such

side and the court that the budget needed to be

as reputation or public importance.

increased.

Jackson LJ further provided detailed

Although these costs management reforms will

recommendations in relation to cost management

not apply in the Commercial Court, there are many

generally. In line with these recommendations, the

cases of a commercial nature that are heard in the

CPR will be amended so that all parties (subject to

Chancery or Queen’s Bench Division that will be

certain exceptions) will now have to exchange and

impacted by these reforms.
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Conditional fee agreements
In general terms, a conditional fee agreement

in the pursuit or defence of litigation. Under current
law, ATE insurance premiums are potentially

(CFA) is a specific form of contingency agreement

recoverable by the successful litigant as part of the

permitted in the context of contentious matters,

costs from the losing party.

pursuant to which the amount payable by the client

However, Jackson LJ found that the recoverability of

depends on the outcome of the case. There are

ATE insurance premiums is “an extremely expensive

numerous types of CFAs, many of which include a

form of one way costs shifting” and, based on the

‘success fee’ element – an additional amount that is

same reasons applicable to the recoverability of

payable usually if the client wins the case. A success

success fees, recommended that ATE premiums

fee must be expressed as a percentage of any fees to

should not be recoverable from the losing party. The

which it applies, and cannot exceed 100 percent.

government adopted Jackson LJ’s recommendations

Under the law as it currently stands, success

in relation to the recoverability of ATE insurance

fees are potentially recoverable from the other

premiums, which will also be abolished by LASPO in

party under a costs order. Jackson LJ found

April 2013 subject to certain exceptions which are

that the recoverability of success fees leads to

not relevant in the commercial context.

disproportionate costs and therefore recommended
that success fees should cease to be recoverable

Damages-based agreements

and instead be paid for by the funded party.

As the law currently stands, contingency fee

His recommendations were approved by the

agreements under which the fees payable if the

government, and as of April 2013 success fees will no

client wins are calculated as a percentage of the sum

longer be recoverable from the losing party.

recovered (commonly referred to as damages-based

The government decided to retain the maximum
level for success fees at 100 percent of base costs
(save for cases involving personal injury, which will

agreements (DBAs)) are not permitted in civil court
proceedings.
Jackson LJ concluded that, provided that certain

be subject to a 25 percent cap on all damages, other

safeguards are in place, the potential benefits of

than special damages for future care and loss).

permitting DBAs outweigh their disadvantages.
The government largely adopted Jackson LJ’s

After-the-event insurance
After-the-event (ATE) insurance is a type of
insurance policy that is entered into after a legal

recommendations, and with effect from April 2013,
LASPO will allow the use of DBAs in most civil
litigation cases.

dispute has arisen in respect of legal costs incurred
46 CORPORATE DISPUTES  Jan–Mar 2013

www.corporatedisputesmagazine.com

PERSPECTIVES

On 10 October 2012, the Ministry of Justice

highlight the need for parties to consider the issue of

published details of the proposed caps on fees

costs, particularly in proportion to their claim, from

recoverable under DBAs. In personal injury cases

the outset and that overlooking this requirement

there will be a 25 percent cap on the amount of

could have dire consequences in terms of costs

damages, whereas in all non-personal injury cases

recoverability. CD

(excluding employment tribunal cases) there will be a

Rajinder Bassi

50 percent cap. However, many other key aspects of

Partner

the proposed DBAs are yet to be confirmed.

Kirkland & Ellis International LLP
T: +44 20 7469 2120

Conclusion

E: rajinder.bassi@kirkland.com

It will not be known how these reforms will
work in practice or how parties will respond to the

Harkiran Hothi

requirement to exchange detailed budgets at the

Partner

outset of the case, until they have been up and

Kirkland & Ellis International LLP

running for a while. There are concerns among
practitioners that the exchanging of budgets would
lead to the risk of disclosing litigation strategy early
on, whilst others are concerned that parties may
engage in tactical budgeting – i.e., submitting an
aggressively high budget to push the other side into
settling or dropping a claim/defence. However, what
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Philipp Kurek
Associate
Kirkland & Ellis International LLP
T: +44 20 7469 2431
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is clear is that the current civil litigation reforms
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DEF ER RE D
PROS E C U T I O N
AGRE E M E N T S –
A DON E DE AL ?
by SATNAM TUMANI AND SARAH KLEIN
> KIRKLAND & ELLIS INTERNATIONAL LLP

T

he application of the criminal law to modern

guidance on the use of civil recovery powers; (iii)

business in the UK has highlighted a number

the introduction of the Bribery Act 2010 (Act); and

of deficiencies with the current criminal

(iv) the proposed creation of the Competition &

justice system. The recent past has, however, seen

Markets Authority. This year will also see legislation to

a concerted effort on the part of UK policy and law

introduce Deferred Prosecution Agreements (DPAs).

makers to demonstrate that the UK is capable of

The prevailing view is that with the severe penalties

securing efficient and effective redress for corporate

(criminal conviction and the potential for debarment)

offending.

and few benefits, corporates are not inclined to self

Briefly, these measures have included: (i) the
introduction of guidelines on plea negotiations; (ii)
48 CORPORATE DISPUTES  Jan–Mar 2013
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cases to date has been the overlap with foreign
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regulatory or criminal jurisdictions. Such jurisdictions

international crime agencies and to provide certainty

are typically flexible and mature in their approach to

and finality within a shorter time frame.

managing the issues raised in such cases. Prior to a

What then are the potential pitfalls for DPAs in

number of recent corruption related cases brought

achieving the stated aims for their introduction in the

by the Serious Fraud Office (SFO) there was little

UK?

meaningful enforcement in the UK of the sort that
would naturally fit within the scope of a DPA regime.
A majority of the SFO cases involved parallel US or

The DPA proposals explained
At present, prosecutors in England & Wales only

World Bank action. The policy aims behind DPAs

have two options in dealing with economic crime: (i)

include the enabling of greater cooperation between

to embark on an often lengthy, costly and uncertain

www.corporatedisputesmagazine.com
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criminal prosecution; or (ii) where prosecution is

facilitate effective DPAs: (i) the extent to which self

not possible, to seek a civil recovery order against

reporting will be fully able to accommodate issues of

property that is the proceeds of unlawful conduct.

Legal Professional Privilege (LPP); and (ii) the potential

Both remedies are regarded as insufficiently flexible

for ancillary litigation given that a DPA is a non-

to deal with the issues raised in modern economic

criminal outcome that involves admissions regarding

crime cases. The consultation on the introduction

conduct by a corporate.

of DPAs ended in August 2012 and the results were

The recent BA and Virgin OFT case demonstrated

published in October 2012. The conclusion reached is

the difficulties that can flow from LPP in the context

that DPAs should and will be introduced. They will be

of an internal investigation and disclosure within the

tailored to the specifics of the English justice system

criminal law process. The ensuing response from the

and will not entirely import the US model.

OFT was to consult on whether it should, in future,

What is envisaged is a system whereby a

reserve the right to seek a waiver of LPP in certain

prosecutor will enter into an agreement with an

leniency cases. This was closely followed by a second

organisation pursuant to which the organisation will

consultation on whether no such waiver should be

not be prosecuted so long as it complies with certain

sought which noted that waiver is not required by US,

specified terms and conditions. Once the initial

Canadian and EU regulators and that US prosecutors

agreement has been secured court proceedings

are directed not to ask for a waiver. Similarly, the

will be commenced. At the preliminary, and private,

DPA proposals do not require the waiver of LPP and

hearing the judge will give an indication as to

the intended DPA codes of practice will deal with

whether the use of a DPA would be in the interests

the detail of how to manage this issue. The recent

of justice and whether the proposed conditions are

SFO guidance on self-reporting does not, however,

fair, reasonable and proportionate. The final form DPA

deal with the issue of LPP within the context internal

will then be approved by the judge in open court at a

investigations. In view of the consultation by the OFT

later hearing.

and the DPA proposals, there is perhaps scope for
a broader UK enforcement position to ensure clarity

DPAs and the Bribery Act
DPAs are intended to be used in respect of
potential offences under the Act. They will likely

and the level of certainty that DPAs properly seek to
introduce.
The DPA consultation also envisages greater

involve overseas conduct and interaction with foreign

coordination between prosecutors across

legislative and regulatory regimes. In our view, there

jurisdictions. The current frameworks for this dialogue

are two areas that may require further refinement to

are: (i) the protocol between the Attorney-Generals
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of the US and UK; (ii) the Eurojust Guidelines; and (iii)

jurisdictions it is important that legal, procedural

recent and interim CPS guidance. These frameworks

and presentational issues are effectively managed

relate to cases where part of the offending takes

at the outset. Given the likelihood that early DPAs

place in the UK and other parts abroad. They do not

will involve multi-jurisdiction casework, it will be

deal with the extra-territorial jurisdiction of the Act

important to avoid significant growing pains if DPAs

and similar FCPA enforcement activity. Accordingly,

are to properly achieve the extent of reform that they

there is a clear basis for the implementation of such

plainly have the potential to deliver. CD

a framework.
Satnam Tumani

Conclusion
The DPA proposals are to be welcomed. Where
there are no issues of overlapping jurisdiction, it is
likely that, DPAs will, in time, provide a degree of
certainty, a means to avoid a lengthy and intrusive
investigation and/or a criminal prosecution and the
potential for debarment. DPAs will not be viewed
as a ‘get out of jail free card’; they will involve
transparency and significant monetary penalties. In
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Sarah Klein
Associate
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cases which involve the interplay between different
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BU ILD I N G TH E FU T U R E
FOR I N V E S T O R- S TAT E
MEDIATI O N
by JOHAN BILLIET AND DILYARA NIGMATULLINA
> ASSOCIATION FOR INTERNATIONAL ARBITRATION (AIA)

T

he modern world faces a continuous

of investment disputes, ICSID conciliation services

proliferation of investor-state disputes and

have only been used in seven cases between 1966

has to provide adequate means for meeting

and the present day. Arbitration still remains the

the demands of time and cost efficient investment

leading method of dispute resolution between states

dispute resolution. Despite the fact that the majority

and foreign investors, notwithstanding the recent

of investor-state agreements offer the parties the

criticism of its multiple shortcomings, including

possibility to resort to negotiation, mediation or

concerns regarding the high costs associated with

conciliation to resolve their controversy, parties

the arbitration process.

seldom use such opportunities to their full potential.
Although the ICSID Convention provides in Chapter
III the basic procedural framework for conciliation
52 CORPORATE DISPUTES  Jan–Mar 2013

As a step to promote the use of conciliation in
investment dispute resolution, ICSID announced
on 15 September 2011 a new list of Chairman’s
www.corporatedisputesmagazine.com

PERSPECTIVES

designations to the ICSID Panels of Conciliators and

time. The Rules apply unless otherwise agreed or

Arbitrators. According to the ICSID News Release,

derogated from by the parties.

this was the first time separate lists had been issued

Mediation under the Rules may take place at any

for the designees to the Panel of Conciliators and

time, regardless of whether court, arbitration or other

the Panel of Arbitrators. Thereby, ICSID responded

dispute resolution proceedings have been initiated.

to requests from its users about the possibilities

The parties may resort to institutional support for

for resolving investment disputes through various

the mediation process and involve an arbitration or

means, including arbitration and conciliation, and

mediation institute if they consider it appropriate.

clearly differentiated skills necessary for experts in
arbitration and conciliation.
Another major step in enhancing the use of

Prior to accepting an appointment, a prospective
mediator has to provide a signed and dated
statement of independence and availability by filling

mediation in the investor-state arena was the

in a model contained in the appendices, which

creation of the first specifically-tailored Rules for

facilitates the parties’ well-informed selection of a

Investor-State Mediation (Rules), drafted by the State

mediator and ensures that his availability is disclosed

Mediation Subcommittee of the International Bar

from the outset.

Association (IBA) and adopted by a resolution of the
IBA Council on 4 October 2012.

A sole mediator will be in charge of the process,
unless the parties designate two co-mediators. Article

The Rules comprise 12 articles and three

6 of the Rules deals specifically with designation,

appendices. They are drafted in concise terms

resignation and replacement of co-mediators. The

providing the disputing parties with practical

involvement of co-mediators is aimed to increase

guidance on the commencement and termination

trust and acceptability of investor-state mediation

of a mediation process, the conduct of a mediation

and allow the parties to combine mediators with

including a mediation management conference,

different backgrounds and skills.

privacy and confidentiality of the mediation, issues of

If the parties fail to agree on a mediator, the Rules

costs and fees as well as the designation, resignation,

provide a fallback mechanism for the appointment

replacement and role of a mediator or co-mediator.

of a designating authority: it is either chosen by

The appendices deal with a model statement of

the parties or, if they fail to do so, the Secretary-

independence and availability, qualifications for

General of the Permanent Court of Arbitration at The

a mediator, and choice of a mediator through a

Hague selects it. In this way, the Rules on the one

designated authority. The parties are free to exclude

hand give full freedom to the parties to designate a

or vary any of the provisions of the Rules at any
www.corporatedisputesmagazine.com
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mediator, preventing, on the other hand, delays in the

By agreeing to mediate under the Rules, a party

procedure.

undertakes to participate in the mediation

Article 7 of the Rules authorises the mediator

management conference and it can withdraw from

to make decisions with regard to the procedural

the mediation at any time after such conference. The

conduct of the mediation and forbids imposing on

conference can be conducted by telephone or by

the parties any partial or complete settlement of the

any other means of telecommunication and there

differences or disputes. The task of the mediator, as

is no requirement in the Rules to fix it in any written

set out in Article 8, is limited to assisting the parties

document.

to reach an agreement on the settlement of their
dispute in which the parties make free, informed and

Throughout the mediation management
conference the mediator and the parties discuss the
conduct of the mediation, a provisional
timetable, confidentiality and privacy
arrangements, prescription or limitation

“The Rules introduce in Article 9 an innovative
procedural step in mediation: mediation
management conference, which is convened
as soon as practicable after the mediator’s
designation. ”

periods, decision not to proceed with
arbitration or judicial proceedings,
special requirements for the approval
of a settlement agreement and financial
arrangements, such as the calculation
and payment of the mediator’s fees and
expenses.
The Rules establish in Article 9.4 a
procedure for withdrawal of a party from
the mediation. Prior to withdrawing,

self-determined choices as to the process and the

a party must notify the other party or parties and

outcome. If requested by the parties, the mediator

the mediator of its intention to withdraw, preferably

may make recommendations concerning an

stating its reasons. Prior to a party’s withdrawal from

appropriate resolution of the differences or disputes.

the mediation, the mediator shall hold a meeting with

The Rules introduce in Article 9 an innovative
procedural step in mediation: mediation
management conference, which is convened as
soon as practicable after the mediator’s designation.
54 CORPORATE DISPUTES  Jan–Mar 2013

all parties in person, by telephone or by any other
means of telecommunication.
Article 10 of the Rules deals with privacy and
confidentiality of the mediation and addresses
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two aspects. First, it establishes confidentiality

state context. Success, however, will not be possible

and privacy of the process, by forbidding any

unless those who act as mediators are well-qualified

person other than the mediator, the parties, their

and properly trained, so that they have a positive

representatives or other people participating

impact on the expansion of investor-state mediation

on the party’s behalf in the mediation to attend,

from the very beginning of the Rules’ application. CD

hear or view any part of the mediation or any
communications relating to the mediation. Second,
it regards as confidential all documents prepared
and communications made in connection with the

Johan Billiet

mediation and prohibits their use for any other

President

purpose, including, in particular, in legal proceedings.
Under Article 12 of the Rules, the mediator’s fees
and expenses are borne by the parties in equal

Association for International Arbitration
(AIA)
T: +32 2 643 33 01
E: johan.billiet@billiet-co.be

shares. The fees of the mediator are calculated on
the basis of the hours spent by the mediator on the
mediation, unless a flat fee or other basis is agreed
among the parties and the mediator.
It is hoped that the Rules will trigger an exponential
increase in the use of mediation in the investor-

www.corporatedisputesmagazine.com

Dilyara Nigmatullina
Manager
Association for International Arbitration
(AIA)
T: +32 2 643 33 01
E: dilyara.nigmatullina@arbitration-adr.org

CORPORATE DISPUTES  Jan–Mar 2013 55

HOT TOPIC

H O T T OP IC

Investor-state
disputes
PANEL EXPERTS
Geoffrey Senogles
Vice President
Charles River Associates
T: +41 22 360 8090
E: gsenogles@crai.com

Chiraag Shah
Partner
Kirkland & Ellis International LLP
T: +1 (0)20 7469 2000
E: chiraag.shah@kirkland.com

Claudia Nestler
Partner
PricewaterhouseCoopers AG
T: +49 69 9585 5552
E: claudia.nestler@de.pwc.com

Timothy G. Nelson
Partner
Skadden, Arps, Slate, Meagher & Flom LLP
T: +1 212 735 2193
E: timothy.g.nelson@skadden.com

56 CORPORATE DISPUTES  Jan–Mar 2013

Geoffrey Senogles is vice president of Charles River
Associates’ Financial Economics and Forensic Accounting
practice and a leader of the firm’s international arbitration
specialist team. Mr Senogles has acted in litigation and
arbitration cases under ICSID, ICC, UNCITRAL and Energy
Charter Treaty rules. He has been recognised as an arbitration
expert witness in The International Who’s Who of Commercial
Arbitration 2012 and 2013.
Chiraag Shah is a partner in Kirkland & Ellis International
LLP’s International Arbitration, Litigation and Government &
Internal Investigations group in London. He represents clients
in arbitration proceedings around the world including various
investor-state disputes. He also regularly advises clients on
white-collar, fraud and corruption issues. Mr Shah is dual
qualified (Kenya and England & Wales) and maintains strong
links with both law firms and institutional organisations in Africa.
Claudia Nestler leads the Forensic Services Practice of
PricewaterhouseCoopers AG, providing a complete range
of anti-fraud solution and investigation services, dispute
resolution & litigation support, and forensic technology
services. She has more than 20 years of professional
experience in auditing and forensic services.

Timothy G. Nelson is partner at Skadden, Arps, Slate,
Meagher & Flom LLP. He represents clients in a variety of
disputes involving cross-border and international law issues,
including arbitration before international bodies such as
the American Arbitration Association/International Centre
for Dispute Resolution (ICDR), the International Chamber of
Commerce (ICC), the International Centre for Settlement of
Investment Disputes (ICSID) and tribunals constituted under
the Arbitration Rules of the United Nations Commission of
International Trade Law (UNCITRAL).
www.corporatedisputesmagazine.com

HOT TOPIC

CD: Reflecting on the last few years,
have you seen a general rise in investorstate disputes?

and, of course from my practice’s own caseload and
enquiries.
Shah: There is no doubt that there has been a

Senogles: I have noticed a marked increase in

steep rise in the number of investor-state disputes

recent years in the number of Bilateral Investment

that are being referred to arbitration in recent years.

Treaty (BIT) cases. This impression is based on a

In its 2012 report, the International Centre for the

variety of sources: from anecdotal conversations with

Settlement of Investment Disputes (ICSID) observes

fellow arbitration practitioners; from news, statistics

that it “registered a record 38 cases in 2011, and had

and new case registrations reported on the ICSID

registered 19 further cases by June 30, 2012”. This

website; from press and online media – both legal

is to be compared to the average of approximately

and mainstream; from the burgeoning choice of

23-24 cases per year for the period 2000 to 2009.

international conferences focusing on investor-state

Similarly, other popular arbitration institutions such

investment treaty cases (whether ICSID or otherwise);

as the ICC and the LCIA have also reported an
increasing number of state parties to arbitrations
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they are administering. The growth in disputes can

effective way of articulating and addressing those

be attributed to the growth in foreign investment

disputes, in the form of ‘Bilateral Investment Treaties’

across the globe, the increasing investment by and

and similar instruments that give investors the ability

into emerging market economies, as well as sudden

to seek investor-state arbitration of grievances

changes in circumstances and policies that have

that may emerge between them and the host

been necessitated by the recent financial crisis.

state. The most visible forum for such disputes, the
International Centre for Settlement of Investment

Nestler: Investor-state disputes follow the growth

Disputes (ICSID), has experienced a corresponding

of foreign direct investment (FDI). According to

uptick in case flow – likewise, there have been a

UNCTAD statistics FDI has increased from around

number of BIT arbitrations brought before tribunals

$200bn in the early 1990s to between $1.5 and

under the rules of the United Nations Commission on

$2 trillion in recent years. The growth of FDI is

International Trade Law (UNCITRAL). But, again, this

accompanied by a rising number of investor-state

does not reflect a rise in conflicts between investors

disputes which is reflected in the case statistics

and states, it simply means that investors have a

of the International Centre for the Settlement of

more effective arbitral forum and remedy for claims

Investment Disputes (ICISD). According to these

of expropriation and unfair treatment by sovereigns.

statistics there has been a significant increase of
ICSID administered cases from an average of about
two new registered cases per year for the period
1972 to 1996, to at least 21 new cases annually

CD: Which jurisdictions or geographic
hotspots seem to be a notable source of
such conflicts?

since 2003. Although investor-state disputes are also
administered by other institutions or can be resolved

Shah: Historically, South America used to be

by other means, the ICSID case statistics is the best

perceived as a hotbed of investor-state arbitration

available indicator to measure the growth of investor-

activity. More recently, however, it has been

state disputes.

overtaken by Eastern Europe and Central Asia
which accounted for over 30 percent of the disputes

Nelson: At the risk of being contrarian, I actually

registered with ICSID in 2011-12. The opening up of

don’t believe that the level of ‘investor-state

economies in these areas in recent years, and the

disputes’, properly defined, has risen. What has

boom in natural resource exploitation has been a

rather occurred over the last 20 years is that the

major contributor to the growth of disputes. Disputes

international community has developed a far more

involving African states are also on the increase,
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again often arising in the oil, gas and mining sectors.

These include countries in Eastern Europe,

Interestingly, only one arbitration was registered

including Czech Republic, Bulgaria, and Slovakia;

against a Western European state in the same period.

Russia and former Soviet states such as Ukraine,
Romania; South America, a hardy perennial; and

Nestler: Foreign direct investment is triggered by

Africa.

several factors. The most important are access to
local markets; access to natural resources such as oil,
gas and minerals; and the construction and operation
of local infrastructure. Therefore, FDI is often aimed

CD: What are some of the common
causes of investor-state disputes in
today’s market?

at emerging markets and particularly at states with
rich natural resources. Consequently, it is no surprise

Nestler: One important factor causing investor-

that this group of respective states is frequently

state disputes is economic crisis. The peso crisis in

involved in investor-state disputes. Again, this is

Argentina in the early 2000s is a good example, and

reflected in the ICSID case statistics. Accordingly, the

saw Argentina end up involved in nearly 20 ICSID

regions South America, Africa & Middle East and Asia

cases in the following years. The current public debt

including Eastern Europe each account for roughly

crisis may also cause further investor-state disputes.

one third – in total about 87 percent – of all investor-

Furthermore, a change of public policy, often in

state disputes registered at ICSID.

connection with a change in government, may cause
investor-state disputes. An example is the claims of

Nelson: The two ‘hotspots’ over the last 15 years

Vattenfall against the Federal Republic of Germany. In

have been the former Soviet Bloc – both the CIS and

2009 Vattenfall filed a claim regarding its investment

Eastern Europe – and Latin America – Argentina,

in a power plant in Hamburg. The new government of

Ecuador, Bolivia and Venezuela in particular. Other

the State of Hamburg imposed certain environmental

geographic areas which may generate more disputes

conditions which, in the opinion of Vattenfall,

in future are Africa, both North Africa and sub-

would have prohibited a profitable operation of the

Saharan, and, to an extent, South Asia and South East

plant. Vattenfall recently filed another claim as a

Asia.

consequence of the German federal government’s
decision to terminate the operation of nuclear power

Senogles: Our own recent caseload and enquiries

plants ahead of the agreed schedule.

show a diverse group of geographical hotspots.
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Nelson: There is an enormous variety of causes.
A lot of Eastern Europe and CIS cases still seem to

having an impact on foreign investments in that
region.

concern privatisations gone sour or government
licences being revoked. The ‘Argentina’ wave of

Senogles: A small selection of some of the most

cases had their genesis in the currency crisis of

common causes of actions that we have been asked

2001-02 and government measures that followed;

to look at in recent years include the energy, power,

the disputes in other parts of Latin America appear,

telecoms, logistics infrastructure, and metals and

generally speaking, to have been the product of

minerals sectors. Actions of certain governments that

governments taking a different – some say hostile –

are deemed expropriations of income generating

position as regards foreign investment. It is possible

assets owned by foreign investors remain a cause of

we’ll see the ‘Arab Spring’ and its political aftermath

investor-state disputes. Whether these expropriations
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are defined as legal, illegal, direct, indirect, or even
creeping in nature, they can give rise to quantifiable
financial losses on the part of foreign investors.

CD: Could you outline the options
available to investors if they find
themselves in dispute with a state?

Examples apparent in today’s dispute ‘market’
include: forced share purchases at undervalue;

Nelson: Typically a BIT will provide guarantees

changes to tariff, taxation or levy regimes; and

against expropriation and unfair treatment – rights

asset movement restrictions, among many others.

that become relevant not just when a physical

My experience identifies several types of causes

seizure takes place, but also when long-term

for these disputes ranging from ICSID BIT cases,

contracts or licences are cancelled, as well as

claims arising from the 1990-91 Gulf War brought by

situations where a government makes discriminatory

foreign claimants against Iraq at the United Nations

or arbitrary changes to the regulatory environment

Compensation Commission in Geneva, and to High

in a manner that radically downgrades the value

Court litigation in England and Wales on claims made

of an investor’s assets. Arbitral disputes generally

against Her Majesty’s Government.

are referred to ICSID or UNCITRAL. Investment
treaties, however, are not the only options available

Shah: The most common cause of investment

to investors. Investment licences and agreements

disputes is usually a sovereign act by a state that

often provide for arbitration of disputes, ideally in

impinges on the rights of an investor such as an

a neutral venue. If there is no treaty or investment

outright expropriation – for example, the numerous

agreement, then in some states there are ‘foreign

claims brought against Venezuela as a result of the

investment statutes’ that grant similar ICSID or

government’s nationalisation drive; emergency laws

UNCITRAL arbitration rights. It is prudent for investors,

put in place during a financial crisis; changes to

when they make their investments, to consider all

taxation regimes, and so on. In addition, a significant

‘worst case scenarios’ and to ensure either that their

number of arbitrations arise out of breaches of

investment agreement or licence has an appropriate

investment contracts including failures to pay for

disputes procedure and/or that they are incorporated

services rendered. We have also, more recently,

in a jurisdiction that is party to a BIT with the host

seen disputes arising following a change in the

state.

political tide in states where the ‘new’ government
implements policies or strategies whereby

Senogles: From experience, engaging with an

investments or contracts made under the previous

experienced forensic accountant or similar quantum

regime are diluted or terminated.

expert, at an early stage in a case’s development,
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to discuss potential valuation strategies, strengths,

can also file a claim at a local court of the host

weaknesses and possibilities, or even impossibilities,

state. However, due to the legal environment this

is typically an effective use of time and money.

may not be a promising option. Most investor-state
disputes are resolved by recourse to arbitration in

Shah: Quite often, the relationship between the

connection with a bilateral or multilateral investment

investor and the state – or state owned entity – will

treaty, or by reference to an investment contract

be governed by a contract of some form and this will

concluded between the host state and the investor.

often outline a dispute resolution mechanism, most

However, the use of arbitration might be subject to

frequently being some form of attempt at amicable

certain preconditions being met beforehand – for

settlement followed by arbitration proceedings.

example, using best efforts to resolve the dispute by

Another option may be to consider whether the

negotiation or mediation first.

dispute would be covered under the terms of any
bilateral investment treaties that may exist between
the investor’s home state and the other state.
Investment treaties can offer very wide protection to
investors and will generally also provide for a forum
for the resolution of investment disputes, for example
ICSID arbitration. In certain circumstances, and

CD: What advice would you give
to parties on preparing for investorstate arbitration, including issues such
as assessing the strength of a case,
calculating damages, engaging expert
witnesses and evaluating choice of venue?

depending on the nature of the investment and the
states involved, it may also be possible to lobby the

Senogles: Ask your lawyers to start talking to a

investor’s home state to exert some form of political

forensic accountant at an early stage. This should

or diplomatic pressure on the other state to resolve

allow early and informed decisions to be made

the dispute. Alternatively, and although this is much

by you and your legal team on case strategy as to

less common, domestic court proceedings in state

damages. An experienced quantum practitioner

courts may also produce a satisfactory outcome.

should be able to help establish reasonable
categories of loss, as well as provide advice on the

Nestler: Generally investor-state disputes can

evidentiary strengths, or vulnerabilities, of the claim

be settled by bilateral negotiation, mediation or

or indeed, of the various claim elements if more than

conciliation, as long as both parties agree to such

one is involved. The key here is that experience of

procedures. Such resolution mechanisms can also

testifying should have taught the expert witness not

be supported by diplomatic leverage. The investor

to opine on overblown or exaggerated claims when
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appointed on behalf of claimants, and conversely,

neutral territory that is a signatory to the New York

not to be dogmatic or intransigent when appointed

Convention and where the courts are perceived to be

by respondents. Matters for you to consider when

‘arbitration friendly’.

choosing an expert witness include relevant sector
experience of the expert or specialist colleagues

Nestler: Almost all cases of investor-state disputes

in their firm; individual professional qualifications

involve huge amounts of money. For that reason,

and experience; the firm’s geographical reach; the

and because states have to raise the money to be

language skills of the expert and their
team; and the ability of the expert’s firm
to deploy a team of suitably qualified
staff if and when necessary.
Shah: The most important aspect to
preparing for investor-state arbitration is
to look at the matter as a whole and not
to break it off into various sections that

“In order to rely on investment protection
the investor must show the applicability and
relevance of an investment treaty to overcome
the hurdle of jurisdiction and liability.”

are then addressed as and when they
arise. As such, one needs to think not
only about initial practical considerations
such as an analysis of the merits and
dispute resolution options available, but also the

paid to the investor out of their tax budget, such

scope for eventual enforcement. To engage in this

disputes are often fiercely argued. In order to rely on

‘complete’ analysis earlier on will be very useful

investment protection the investor must show the

when it comes to mapping out strategy throughout

applicability and relevance of an investment treaty

the course of the dispute. Often, by the time that an

to overcome the hurdle of jurisdiction and liability.

investor-state arbitration is imminent, issues such

This step needs careful assessment by legal counsel

as choice of venue may be out of a party’s hands

in order to decide whether these conditions can be

as this may well be determined by the dispute

met. Investor-state disputes often arise before the

resolution mechanism already agreed or provided

investment goes into operation. Once the damages

for in a bilateral investment treaty. It is important,

phase of the proceedings is reached, the claim of lost

however, that any venue for the arbitration is in a

profits can be a real challenge as tribunals in the past
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seemed to be critical in accepting lost profits without

Shah: With the European Union’s Lisbon Treaty, in

having proof of an operational history. Therefore, such

force since December 2009, foreign direct investment

situations need a particularly thorough assessment.

fell under the exclusive competence of the European
Union (EU). In the investment protection agreements

Nelson: Investors should always consult the terms

which the EU is currently negotiating, or will be

of their investment licence or investment agreement

negotiating in the future, it will have to include

to see if there is a clear government commitment or

provisions on investor-state dispute settlement,

rule that addresses their position; direct negotiation

the ‘state’ in these instances being the EU – for

with the relevant government decision-makers can

instance, when concluded, the EU-level agreements

often avert a crisis. Arbitration is often viewed as a

including investment protection will replace the

last resort, but in conducting negotiations an investor

individual member states’ BITs with the same third

should be prepared for that eventuality. As a first step

countries, although there will remain the option,

investors should make sure that they have adequate

in certain circumstances, for the member state to

records to prove the value of their investment, and

act as respondent. Under current proposals, the EU

that they have access to the witnesses who can

related investment disputes will also be governed by

explain to a tribunal what the investment was, why it

a customised process. The investor-state arbitration

was valuable, and why and how the government took

system presently proposed by the Commission is

it away. Indeed, in some cases governments may

based on the existing ICSID and UNCITRAL arbitration

deny the investment ever existed – making it all the

rules but also seeks to develop on current practice

more important to have access to this information.

through greater transparency; a new, treaty specific

In certain cases, governments have used tax or

list approach for the appointment or constitution

regulatory measures as an ‘after the fact’ pretext for

of a tribunal; a new code of conduct of arbitrators;

confiscating an investment. It is always worthwhile to

procedures for the allocation and setting of costs;

have an up to date file to prove the investment had a

and the consolidation of claims.

good historical record of regulatory compliance.
Nestler: The handling of investor-state disputes

CD: Have there been any recent
regulatory or rule-based changes that
have affected how investor-state disputes
are handled?

will – notwithstanding any other bilateral agreement
between the investor and the host state – be
dependent on the relevant bilateral or multilateral
investment treaty or investment contract concluded
between the parties. I am personally not aware of any
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major or fundamental changes in respect of these

Senogles: Macroeconomic financial pressures

legal frameworks other than the new proposal of the

across Europe, both in the EU and beyond, have

European Commission to establish a framework for

manifested themselves since 2007-08 in many far-

managing financial responsibility linked to investor-

reaching, long-term and painful ways. For instance,

state disputes arising from international agreements

the European energy and power sectors have been

to which the European Union is a party. However,

negatively impacted by certain governments making

there has been a debate regarding annulments of

material changes to regulatory/tariff/levy regimes or

ICSID awards in accordance with Article 52 of the

to energy sources themselves. I have been involved

ICSID convention, stipulating that ad hoc committees

in cases where tariffs or levies have been imposed

dealing with annulment applications of investors

by governments with minimal notice, or even in one

interpret this clause too wide and thereby go beyond

case, retroactively. Such cases require claimants,

the limitations of said clause. Also, it should be

their lawyers and the appointed experts to adapt to

mentioned that Bolivia, Ecuador and Venezuela have

the changing regimes to most clearly present the

retreated from the ICSID convention.

claim in the most appropriate forum; for instance, a
BIT dispute arbitrated under the auspices of ICISD, the

Nelson: The major change has been the
establishment of the current network of over 3000

Energy Charter treaty or an ad hoc UNCITRAL rules
Tribunal.

BITS and other investment treaties worldwide,
providing access to modern investor-state arbitration
– usually through ICSID or UNCITRAL. These treaties
began some decades ago but hit ‘critical mass’ in

CD: What steps can parties take to
manage the costs associated with
pursuing an investor-state dispute?

the 1990s. During the 2000s, and more recently, the
ICSID/BIT system has generated a large number

Nestler: Investor-state disputes are often fiercely

of decisions, most of them public, and this body

argued. Consequently, the parties employ large legal

of case law, though not formally ‘binding’ on other

teams and all kind of technical, damages or industry

tribunals, is nevertheless often persuasive, providing

experts to support their case. This may often lead to

a reasonably sophisticated and emerging body of

significant costs. However, these costs have to be

principles to which investors can look in determining

put in perspective given the huge amounts of money

their rights and remedies.

at stake. In order for the parties to control these
costs they need to be involved in the discussion of
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legal strategy, and the selection of experts and their

clarity is typically welcomed by both parties – adviser

instruction.

and client. The commercial benefits to the adviser
of billing – and hence banking – fees monthly are

Nelson: Communication with counsel is key, as

balanced by the client’s ability to keep careful and

is the selection of experienced arbitrators who will

timely control over costs. Increasingly, we are seeing

ensure that the case progresses in an orderly and

third-party funding being drawn upon by claimants

predictable manner. Good arbitral tribunals, who

and have experience of working with several

know how to keep a case on track, can often prevent

international firms operating very professionally in

unduly wasteful procedures and tactics.

this sector. In such circumstances, cost control is
very clear and is eminently commercial.
Shah: Detailed analysis of the
options available to a party at the
very beginning can assist a party
in properly assessing what is likely

“Establishing clearly understood, realistic, and
reasonable deliverables and timetable should
help in managing costs.”

to be required throughout the
process and budgeting accordingly.
Unfortunately, states often adopt
a dilatory approach to the process
which invariably drives the costs
upwards. It is important therefore
to approach all steps of the process
with a degree of proportionality.

Senogles: Establishing clearly understood,

In terms of actual cost-cutting measures, there

realistic, and reasonable deliverables and timetable

are various techniques for controlling costs in an

should help in managing costs. Agreeing, formally

arbitration process, although these will largely be

approving and enforcing fee budgets will concentrate

dependent on a buy-in from the other party and the

the minds of appointed advisers. The most practical

tribunal. These include: selecting a single arbitrator;

cost management tool that I typically seek to use on

limiting the number of physical meetings; limiting

lengthy, complex BIT arbitration cases, is monthly

the scope of document discovery and disclosure;

billing of fees and out of pockets. The simplicity and

minimising the creation of hard copies; and limiting
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the number of witnesses and experts. Whether any of

Shah: Enforcement is one of the most difficult

these steps can be implemented will depend largely

stages of the arbitration process. Whilst the New York

on the nature and circumstances of a particular

and ICSID conventions provide a theoretical basis

dispute.

for the easy enforcement of awards, should a state
not wish to settle the award, there are still numerous

CD: What challenges may arise when it
comes to enforcing awards?

obstacles that can be raised to avoid enforcement.
Quite often, the award will itself be challenged or
an application made for annulment or to set it aside

Nelson: The enforcement of awards can be a

under the applicable convention. Such objections

significant challenge for an investor that succeeds

are commonly based on arguments that the tribunal

against a sovereign in arbitration. Sovereigns have

lacked jurisdiction, there has been a violation of due

a number of practical incentives for voluntarily

process or that the arbitrators have acted in excess

complying with arbitral awards and not being

of their powers. Where enforcement is sought in

viewed as a ‘defaulter’. In some cases, ICSID and

the domestic courts of the state against whom the

UNCITRAL awards have been paid without significant

award has been rendered, the courts may also refuse

post-award litigation. However, when a sovereign

enforcement on public policy grounds.

refuses to immediately pay an award, enforcement
often depends upon an investor’s ability to locate

Nestler: Research conducted in 2008 by PwC and

jurisdictions in which the sovereign has assets

Queen Mary, University of London, covering both

worldwide and to take action in the courts of

commercial and investor-state disputes, indicates

those jurisdictions to attach or execute upon those

that there is a rather high degree of voluntary

assets. Challenges emerge in numerous forms: a

compliance with arbitral awards. According to the

sovereign might seek to annul or vacate the original

study some companies generally do not attempt

award – which may lead to a stay of execution while

to enforce awards against states but will, for

the annulment application is heard and decided;

example, sell the award to third parties which are

the sovereign may lack identifiable assets; or the

willing to take on the host state. Only a minority

sovereign may claim immunity from execution over

of investors who enforced awards against host

its assets. If a sovereign claims immunity, disputes

states experienced difficulties, foremost identifying

may emerge over whether the sovereign’s assets are

relevant assets which can be linked to the host state.

being used for a commercial purpose.

However, mobile assets like ships or airplanes are
generally useful for enforcement. CD
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