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Third Energy Package
Throughout this publication, we refer to the two directives and three regulations adopted by the European Council and the Parliament on 13 July 2009 as
the “Third Energy Package”. For ease of reference, the directives and regulations adopted as part of the Third Energy Package: EU Directives 2009/72/
EC, 2009/73/EC and Regulations (EC) No 713/2009, No 714/2009 and No 715/2009 are referred to as the “Third Electricity Directive”, the Third Gas
Directive”, the “ACER Regulation”, the “Third Electricity Regulation” and the “New Gas Regulation”, respectively. Where the context so requires, we refer
collectively to the two Directives as the “Third Electricity and Gas Directives” and to the Regulations as the “New Electricity and Gas Regulations”, as
appropriate.

Climate Change Package
We refer to the four Directives, one Regulation and one Decision adopted by the European Parliament on 17 December 2008 and the European Council
on 6 April 2009 as the “Climate Change Package”. For ease of reference, throughout this publication, we refer to EU Directives 2009/29/EC, 2009/28/
EC, 2009/31/EC and 2009/30/EC as the “New EU ETS Directive”, the “Renewable Energy Directive”, the “CCS Directive” and the “Biofuel Directive”
respectively. Further, we refer to EU Decision No 406/2009/EC and Regulation (EC) No 443/2009 as the “GHG Reduction Decision” and the
“Emissions Standards Regulation”, respectively.
Where required, we have referred to the previous internal energy market directives 1996/92/EC and 1998/30/EC as the "First Electricity Directive" and
the "First Gas Directive", respectively and to Directives 2003/54/EC and 2003/55/EC as the "Second Electricity Directive" and the "Second Gas
Directive", respectively.
Throughout the publication, we refer to Transmission System Operators as “TSO” and to Distribution System Operators as “DSO”.

Legal advice
Please note that the content of this publication does not constitute legal advice and should not be relied on as such. Specific advice should be sought
about your specific circumstances.
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Introduction
It is with great pleasure that I introduce the
2014 edition of “The European Energy
Handbook” which provides an in-depth survey
of current issues in the energy sector in 42
European jurisdictions.
The handbook includes a summary of each legal and regulatory
energy framework and analyses issues such as industry structure,
the design of electricity markets, energy trading regimes, third party
access, the framework applying to use of systems both at the
transmission and distribution levels, market entry, nuclear power and
cross-border interconnection as well as climate change related
regulations. Chapters covering those jurisdictions with significant
upstream oil and gas activities also include an overview of the main
features of the legislative features of the upstream regime.
In addition to contributions for the European Union, France,
Germany, Spain, Russia and the United Kingdom from our own
offices, this year we have contributions from Schönherr (Albania,
Austria, Bulgaria, Croatia, Czech Republic, Hungary, Montenegro,
Romania, Serbia, Slovakia and Slovenia), Peterka & Partners (Belarus),
Stibbe (Belgium and the Netherlands), Karanovic-Nikolic (Bosnia and
Herzegovina and the former Yugoslav Republic of Macedonia), PWC
Legal / Landwell (Cyprus), Kromann Reumert (Denmark), Raidla
Leijns & Norcous (Estonia, Latvia and Lithuania), Roschier (Finland),
Kyriakides Georgopoulos & Daniolos Issaias (Greece), Arthur Cox
(Ireland), Studio Legale Legance (Italy), Linkage and Mind
(Kazakhstan), Arendt & Medernach (Luxembourg), Buttigieg, Refalo &
Zammit Pace Advocates (Malta), Arntzen de Besche Advokatfirma
AS (Norway), WKB Wierciński, Kwieciński, Baehr (Poland), EsquÍvel
Advogados (Portugal), Mannheimer Swartling (Sweden), Homburger
(Switzerland), Kolcuoğlu Demirkan (Turkey), BBA//Legal (Iceland)
and Sayenko Kharenko (Ukraine).
According to the policy aims of the European Union, 2014 is supposed
to be the year in which the internal market for energy will be
completed. However, not all Member States have transposed the Third
Energy Package into national law and the European Commission has
referred a number of Member States to the European Court of Justice
for either partial or complete failure to implement the same. Whilst the
development of a European gas market seems somewhat hesitant,
there are there are a number of developments to announce in the
electricity market:
In February 2014, transmission system operators and power
exchanges from 14 EU Member States (Belgium, Denmark, Estonia,
Finland, France, Germany, Austria, UK, Latvia, Lithuania,
Luxembourg, the Netherlands, Poland and Sweden) plus Norway
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launched a pilot project for joint electricity trading, so-called
day-ahead market coupling. The newly coupled market combines
75% of today’s electricity consumption in the EU. In the wake of this
pilot project, the Commission has announced plans for an EU
Regulation to be published later this year to make market coupling
binding across the entire EU.
The internal energy market and will also bring new challenges for the
future of the European electricity market, in particular for national
policies in relation to national support schemes for renewables and
adequate generation capacities to ensure the security of electricity
supply. The Commission has recently issued guidance on this. It is
likely that 2014 will see the practical implication of these guidelines
as many EU Member States are reviewing the design of their
electricity markets in light of financial pressures on existing support
mechanisms, environmental commitments and concerns regarding
the integration of renewable energies into the electricity grid whilst
maintaining high supply standards.
In 2014, the European energy sector will also follow with interest the
reform of the state aid guidelines which was kicked-off by a
Commission consultation on new draft Guidelines on allocating
support for energy and environmental projects and a consultation on
the Notice on the notion of State aid itself.
Silke Goldberg
Counsel, Herbert Smith Freehills LLP
March 2014

© Herbert Smith Freehills LLP 2014
The contents of this publication, current at the date of publication set out in
this document, are for reference purposes only. They do not constitute legal
advice and should not be relied upon as such. Specific legal advice about
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taking any action based on this publication.
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ENERGY LAW IN UKRAINE
Recent developments in the Ukrainian energy market
Vladimir Sayenko, partner, Andrei Liakhov, partner, and Konstantin Gribov, counsel, of Sayenko Kharenko, Kiev

MAJOR REGULATORY DEVELOPMENTS

Law on the Operation of Ukrainian Electricity Market
On 28 October 2013 the Ukrainian Parliament adopted the Law on
the Operation of Ukrainian Electricity Market which aims to
liberalise the currently highly regulated and rather uncompetitive
electricity market of the country. The centrepiece of this law is the
provision effectively abolishing the single buyer principle and
replacing it with direct contracts between consumers and
suppliers. The Law, being the product of a delicate compromise
between the ruling Party of Regions and the opposition has some
controversial provisions, the most obvious being the creation of a
fund to regulate imbalances in demand and supply. It may be
argued that the notion that the supply deficit can only be satisfied
by electricity generated at nuclear and hydroelectric power
stations is a restriction on competition. As the Law is so recent
and still remains to be submitted for signing by the President of
Ukraine, who may exercise a veto, it remains to be seen how it is
going to be implemented and what effect it will have on the
Ukrainian energy market.

Law on Renewable Energy
Recent amendments to the Law on Electricity relating to incentives
for electricity generation from alternative energy sources were
passed by the Ukrainian Parliament on 20 November 2012. They
established new rules for the renewable energy market and
introduced the “green tariff” on electricity generated from biogas.
The “green tariff” applies to companies that launched biogas
power plants from April 2013. In future the “green tariff”
coefficient will be reduced by 10%, 20% and 30% in comparison
with the 2013 level for all types of power plants that use renewable
energy sources commissioned between 2015 and 2025.

Grid Access Rules
The rules for connecting to the grids of electricity generating
plants (“Rules”), approved by the National Commission for
Energy State Regulation of Ukraine (“NERC”) by Resolution No. 32
dated 17.01.2013, came into force on 28 February 2013. According
to the Rules, electricity transmission companies shall not deny
access to their grids provided that the applicant meets the
requirements of the Rules. The fee for connecting to the grid is
determined by the electricity transmitting organisation in
accordance with the relevant fee calculation method approved
by NERC Resolution No. 115 dated 12.02.2013. In addition, on
11 March 2013, NERC published the draft resolution on approving
the financing procedure for electricity grid connection services.
According to the above procedure, standard connection services
will be based solely on connection fees after entering into an
agreement on connection to the electricity grid. Access by
applicants’ facilities intended for electricity production from
alternative energy sources in particular will be financed by
50% from the funds generated by tariffs for electricity

transmission (“financial aid”) and by 50% provided to customers
by electricity transmission organisations. The payback term for
such financial aid is up to 10 years.

Bill concerning amendments to the PSA laws
Bill No. 2936 “On Amendments to the Law of Ukraine on
Production-Sharing Agreements” (“PSA”), which was registered in
the Ukrainian Parliament on 26 April 2013, aims to secure the
interests of the local communities where the PSA subsoil areas are
located. It stipulates that social and economic cooperation
agreements shall be concluded between the PSA investor and
local councils where the PSA subsoil areas are located. Entry into
such agreements shall be a mandatory pre-condition for entering
into the PSA and shall form an integral part of it, setting out the
investor’s obligation to insure its liability for ecological harm for
the benefit of local authorities. At least 10% of the State’s share of
production under the PSA must be used for the needs of the
territories where the PSA subsoil areas are located. Currently the
PSA Law does not allocate any share for local needs.

Tax Code amendments bill
Bill No. 2288а “On Amendments to the Tax Code”, which was
registered in the Ukranian Parliament on 11 June 2013, enables all
investors under a multilateral PSA (not only a current operator as
under current legislation) to register their own tax accounts for the
purposes of PSA. Thus the PSA tax accounting options stipulated
in this bill are positive. However, an investor which does not
directly operate the facility will have to thoroughly evaluate
miscellaneous aspects of Ukraine’s tax legislation, especially with
regard to complicated administration issues and excessive
accounting costs.

National Bank of Ukraine clarifications
Additional safeguard measures as to the banking and monetary
operations relating to PSAs are provided by the National Bank of
Ukraine (“NBU”) in its letter dated 20 June 2013. According to the
provisions of this letter the business transactions of investors
(their representative offices in Ukraine) are exempt from a row of
excessive monetary and banking restrictions.
ELECTRICITY

Decrease in demand for electricity
Electricity consumption between January and July 2013 fell by
4.1% or by 3.897 billion kWh, year-on-year, to 92.008 billion kWh.
Ukraine’s industry cut electricity consumption by 7.6% (not
including in-process losses in the grids) to 33.247 billion kWh.
Electricity consumption by households in Ukraine in the same
period was up by 0.8% to 21.054 billion kWh and municipal
consumers saw a 0.9% decline in electricity consumption to
9.42 billion kWh. The share of industrial electricity consumption
in the period January–July 2013 shrank to 44.8% from 46.7%
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year-on-year, while the share of retail consumption increased from
27.1% to 28.3%. In addition Ukraine increased electricity exports
by 15% in the first half of 2013 to 4.962 billion kWh.

Dniester PSPP launch
According to the Ministry of Energy and Coal Industry the
first phase of Dniester Hydroelectric Pumped Storage Power Plant
(“Dniester HPP”) was launched in December 2013. Dniester HPP
will be the largest hydroelectric station in Europe and sixth in the
world. The Ministry of Energy and Coal Industry was focused on
the installation and start-up of the second hydraulic unit, the
completion of a residential house and implementation of a
number of obligations in relation to the development of the
region. The launch operations at the second hydraulic unit of the
Dniester HPP were finished on 20 December 2013. Overall
Dniester HPP will consist of seven hydroelectric units with total
capacity of 2,268MW.
OIL & GAS SECTOR

Development of gas deposits
The Ukrainian Government has extended the deadline for signing
PSAs on the Oleske field with Chevron and the Skifske field with a
consortium headed by ExxonMobil until 24 November 2013. The
dates were extended at the initiative of the interdepartmental
commission for the PSA, Chevron and ExxonMobil. Ukraine held
three tenders to sign PSAs on the Yuzivska field (Kharkiv and
Donetsk regions), the Oleske field (Lviv and Ivano-Frankivsk
regions) and the Skifske field (the deep-water shelf of the Black
Sea) in 2012. The winners in the tender to develop the Skifske field
were a consortium led by U.S. ExxonMobil (40%, the operator),
Royal Dutch Shell (35%), Austria’s OMV represented by its
Romanian subsidiary Petrom (15%) and Nadra Ukrainy (10%). For
the Oleske field, the winner was Chevron, and for the Yuzivska
field; Royal Dutch Shell.

Black Sea shelf
Ukraine has entered into a preliminary agreement in relation to the
PSA in respect the Skifske field with Exxon Mobil on 25 September
2013. The agreement is a mandatory first step required by
Ukrainian legislation before the execution of the actual PSA. It is
expected that the exploration works will start as early as the end
of 2013. These works will begin with a geo-seismic survey in the
Black Sea to determine the drilling zone. According to ExxonMobil
estimates, the Skifske field may yield about 8–10 billion m3 of gas
annually. The agreement is in line with Ukraine’s top priority with
respect to energy security to increase the domestic production
of gas.

Development of shale gas deposits
In September 2013 an operating agreement on exploration and
production at the Yuzivska gas field in Eastern Ukraine was signed
between Ukraine and Royal Dutch Shell. This enables Shell to
begin exploration works in the region. According to the
preliminary analysis, Yuzivska gas field has reserves of an
estimated 2 trillion m3. At its first stage the project envisages
US$500 million of investment in production infrastructure and
exploration. During the exploration phase, the drilling of 15 wells
will take place with production expected to begin in 2014. Should
the exploration results prove to be commercially viable, the
company will proceed to the production stage, with US$10 billion
CAPEX involved under the base case scenario. A special premium
of US$400 million is to be paid by Shell under this agreement.
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Gas supply agreement with RWE
On 5 September 2013 Naftogaz Ukrainy signed a new agreement
with Germany’s RWE for the supply and storage of natural gas.
This agreement envisages the supply and storage of up to
10 billion m3 of natural gas using either the scheme of reverse
supplies from the European Union or by swap agreements
(pumping the export gas from Russia into Naftogaz’s storage
capacities and substituting equivalent volumes of gas from other
sources across the border). However, this scheme can only be
implemented if a contract is signed with the Slovakian gas pipeline
operator; and it seems that Naftogaz has not succeeded in
reaching the relevant agreement despite long-lasting talks. The
price for natural gas in the reverse agreement is more beneficial
than the price Gazprom has offered to Naftogaz, yet the history of
Naftogaz’s gas trade with the EU suggests that the differenceis
negligible. Still, this agreement would enable Naftogaz to increase
its gas imports from the EU giving it an additional advantage in its
negotiations with Gazprom. Ukraine plans to import around
2 billion m3 of gas from Europe in 2013 and 5–6 billion m3 of gas
in 2014.

Gas import cuts
In the period between January and June 2013 gas imports to
Ukraine dropped by more than 35% in comparison to the same
period in 2012 according to information from the State Statistics
Service. In the first two quarters of 2013 gas imports to Ukraine
reached 10,296 billion m3 with a price of US$4.334 billion.
Ukraine imports most of its gas from Russia. It is estimated that
the volume of gas imported from Russia in 2013 will reach
18 billion m3. However, total gas imports to Ukraine are expected
to reach 27.3 billion m3 in 2013. In order to ensure internal gas
consumption as well as transfers of gas to Western Europe during
the winter period, Ukraine started to pump gas into its
underground reservoirs in mid-July 2013.
RENEWABLE ENERGY

Investment in renewable energy projects
The European Bank for Reconstruction and Development
(“EBRD”) aims to turn the generation of renewable energy in
Ukraine into a reliable source of power supply. Ukraine Sustainable
Energy Lending Facility (“USELF”), an investment fund for the
financing of renewable energy projects in Ukraine with a budget
of €70 million, was launched by the EBRD and the Climate
Technology Fund (“CTF”). The EBRD is among the largest financial
investors in Ukraine. As of 1 August 2013 the Bank has financed
327 projects in Ukraine with an aggregate investment totalling
€8.55 billion. In 2013 the EBRD provided a financing package of
€5.4 million to Teplodar PiVi in the Odessa region for the
development, construction and operation of a 4.2 MW solar
power plant through the USELF. The EBRD has also provided
€4.2 million to the privately owned agribusiness company Ecoprod
for the construction and operation of a 1.5MW biogas plant.
Furthermore, the Novoazovska wind power plant, which is one of
the largest private wind energy plants in Ukraine, will be granted
an EBRD loan of up to €33.3 million and a parallel loan of up to
€15.5 million from the CTF. Novoazovska WPP was commissioned
in March 2012 in the Donetsk region. In 2012 it provided
136,000 MWh to the grid. In 2013 it planned to produce
154,000 MWh of “green” electricity.

Wind energy
Ukrainian wind power plants generated more than 317 million
kWh of electricity during the first two quarters of 2013 which is
0.33% of the State’s total electricity production for this period.
The estimated reduction in CO2 emissions reached 256,000 tons
due to “green” electricity generated by Ukrainian companies from
wind. The construction works have started on a number of sites
located in the Luhansk, Zaporizhzhia and Kherson regions as well
as in Crimea. The total investment reaches the amount of
approximately €84 million. According to the calculations of the
Ukrainian Wind Energy Association, national installed wind
capacity will reach around 500 MW by the end of 2013. The
managing company Wind Parks of Ukraine and Wind Power
(DTEK) remains the leader in the Ukrainian wind energy
production industry. 12 wind turbines were constructed and put
into operation at 6 wind power plants in the first two quarters of
2013. Furlaender Windtechnolodgy won a tender to supply
22 wind turbines each with a capacity of 2 MW to the town of
Yereimentau in the Akmola region of Kazakhstan. Production of
the turbines is carried out in Ukraine under a licence from
Fuhrlаnder AG, a German company. This project indicates the
competitiveness surrounding Ukrainian wind turbines within the
territory of the former Soviet Union (five Western companies
participated in the tender). It is the first modern wind farm to be
constructed in Kazakhstan but of more significance to Ukrainian
companies is the fact that this is the first wind farm located
outside Ukraine where modern MW-class wind turbines produced
by Ukraine will be installed.

Bioenergy thermal power plants
It is planned that two thermal power plants (“TPP”) using solid
biomass with a total capacity of 40 MW are to be constructed by
EIG Engineering by the end of 2016. The place of construction of
the first 20MW station will be in the town of Dubrovytsia in the
Rivne region. The second TPP with similar capacity will be
constructed in Horodnia in the Chernihiv region. It is planned that
a proportion of the “green” electricity produced by the new TPPs
will be sold to the energy system of Ukraine. The approximate
amount of investment in the two projects will be around
€66 million. In addition, tax revenues for local budgets and trade in
the regions will benefit from the purchase of the local
non-merchantable timber at UAH 30–40 million a year.
CLIMATE CHANGE AND SUSTAINABILITY
Ukraine has moved up by two places to being 97th in 2013 Index
of Energy Sustainability; however, its overall relative energy
performance remained almost unchanged.]. In relation to
environmental sustainability, Ukraine’s energy and emissions
intensity occupies almost the highest position in the world.
Notwithstanding that Ukraine receives less than half of its
electricity from fossil fuels, with the majority coming from nuclear
power and a small amount from hydropower, emissions from
electricity generation, remain fairly high.
NUCLEAR ENERGY
Ukraine has 15 nuclear reactors generating around 50% of its
electricity and the country remains heavily dependent on nuclear
energy. In 2004 Ukraine commissioned two new large reactors.
The Ukrainian Government does not plan to reduce the share of
nuclear energy in total electricity production and is planning
substantial construction of new reactors until 2030. In March 2013
the EBRD announced a €300 million loan for the enhancement of
reactor safety by the end of 2017, matching the loan of
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€300 million from Euratom. The project which costs €1.4 billion
will develop up to 87 safety measures relating to design
safety issues such as improvements to instrumentation and
safety control systems, replacement of safety equipment and
the introduction of organisational improvements to
accident management.
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OVERVIEW OF THE LEGAL
AND REGULATORY FRAMEWORK
in UKRAINE
A.

Electricity

A.1

Industry structure

General description
The Ukrainian Wholesale Electricity Market (“WEM”) is heavily
regulated and is dominated by a small number of state and private
companies. The existence of several overlapping electricity
wholesale markets is strictly prohibited, so all market players,
except for small electricity generating companies, must become
WEM members. WEM is closely tied to the United Energy System
of Ukraine (“UES”) which means that all domestic technical
infrastructure, grids and power generating utilities work under the
control of a sole network operator.

Electricity producers
As of January 2013, 113 electricity producers participated in WEM
operations, including five power generating companies which
operate 14 TPPs, one national nuclear power producer operating
four Ukrainian nuclear power plants (“NPPs”) and one operator of
state-owned hydroelectric power stations (“HPPs”) and
pumped-storage power plants, as well as 34 producers of
electricity generated at thermal power stations (“TPSs”) and small
low-capacity block-stations. In addition, in recent years more than
60 producers using renewable energy sources (“RES”) have
entered WEM (please see section D 4 below).
The state enterprise National Nuclear Energy Generating Company
Energoatom (“Energoatom”) operates 4 NPPs, which produce
45.6% of all electricity generated in Ukraine1. The company also
maintains one of the largest wind power stations which is situated
in Crimea with a total capacity of up to 10.4 MW2.
The national joint stock company Energy Company of Ukraine
(“ECU”) holds shares in 19 electricity companies, including
four principal thermal power generating companies
(DTEK Dniproenergo, DTEK Zakhidenergo, Donbasenergo and
Centrenergo) which operate 11 of the 14 largest TPPs in Ukraine.
After the sale of its significant shareholdings in Dniproenergo and
Zakhidenergo to DTEK in 2012 and in Donbasenergo to
Energoinvest Holding in 2013, ECU remains the major shareholder
of Centrenergo which operates three of the 14 largest Ukrainian
TPPs3. The total capacity of the power generating facilities
operated by ECU’s subsidiaries and affiliated companies
constitutes 46.1% of all electricity generated by WEM4.
Ukrhidroenergo, a state public joint-stock company, operates
nine major HPPs on the Dnieper and Dniester rivers (with a total
capacity of over 40MW), as well as managing the construction of
two new HPPs. All HPPs are exempt from the privatisation
process. In 2012 Ukrhidroenergo produced less than 1% of all
electricity generated in Ukraine.

DTEK, the largest privately-owned energy company in Ukraine,
which is ultimately controlled by System Capital Management,
controls DTEK Vostokenergo, DTEK Dniproenergo and DTEK
Zakhidenergo (These three DTEK’s subsidiaries operate nine out
of 14 main Ukrainian TPPs.) In addition, DTEK is a major
shareholder of Kyivenergo, the company which satisfies the
electricity needs of Ukraine’s capital. DTEK also focuses on
production of energy from RES. Its subsidiary, Wind Power LLC
maintains two wind power parks projects in the Zaporizhzhia and
Donetsk regions with a total capacity of about 1,200 MW5.
Almost all oblenergos (обленерго) (public joint-stock companies
which maintain local electricity networks and distribute electricity
in 24 regions of Ukraine, as well as in the Autonomous Republic of
Crimea and the cities of Kyiv and Sevastopol) also have licences
for power generation. For this purpose oblenergos operate thermal
power stations and boiler houses.

Electricity trader
The state enterprise Energorynok, which was created in 2000, is
the central administrator of WEM. It is the only member of WEM
which buys electricity directly from producers and sells it
exclusively to suppliers. It also acts as a settlement centre for the
electricity market.

Network operator
The state enterprise National Power Company Ukrenergo
(“Ukrenergo”), a vertically-integrated natural monopoly, is
responsible for the transmission of electricity by cross-border and
trunk networks (from power generating facilities to connection
points of local networks). Ukrenergo’s principal business is to
deliver electricity from major electricity producers, such as NPPs,
HPPs and TPPs, to regional distribution companies (oblenergos)
and to connect the Ukrainian network system with those of
neighbouring states, as well as to provide technical support for the
export and import of electricity. As the sole controller of the UES,
Ukrenergo controls the consumption of electricity and the
exploitation of electricity facilities on behalf of the State. However,
it is expected that Ukrainian Parliament by the end of 2013 will
pass the law which will transform Ukrenergo into a public
joint-stock company. This process is aimed to facilitate Ukraine’s
compliance with ENTSO-E6.

Electricity suppliers
All electricity suppliers in Ukraine may be divided into two
groups: suppliers under regulated tariffs and independent
suppliers (ie suppliers under non-regulated tariffs). Both groups
buy electricity for the price established in WEM and pay for it
directly to Energorynok.
Owners of local electricity networks which operate under the
regulated tariff regime distribute electricity in their respective
regions. This group of suppliers buys electricity at wholesale

market price but sells it to end consumers under the tariffs
established by NERC. Currently this group comprises
45 companies, most important of which are oblenergos.
Previously owned by the State, oblenergos were privatised over
the years by market players such as DTEK, VS Energy International
Ukraine and Luhansk Energy Union. Supply of electricity by local
networks at regulated tariffs was also permitted to specific public
companies (eg regional railway operators, subsidiaries of defence
authorities etc), as well as to certain private entities; namely, the
owners of particular local networks (Eastern Crimea Energy
Company, Servis-Invest and Atomservis).
Independent suppliers transmit purchased electricity to their end
consumers through local networks owned by regulated tariff
suppliers and reimburse them the cost of transportation services.
Tariffs for electricity provided by independent suppliers are
established by individual supply contracts with consumers. This
group also includes 12 large industrial consumers which buy
electricity for their own needs, as well as companies which
purchase electricity for export7.

National Regulatory Authority (“NRA”)
NERC is the main NRA in the Ukrainian energy market. NERC’s
role is to facilitate competition in the hydrocarbon, electricity and
heat supply markets. For this purpose NERC establishes tariffs and
regulates prices for electricity generation, transition and supply;
issues, suspends and revokes licences; develops standards for
services provided by natural monopolies on the energy market;
and protects the interests of consumers in the markets operated
by natural monopolies.
The Ministry of Energy and Coal Industry of Ukraine is the state
authority responsible for the development and implementation of
the State’s policy in the fuel and energy sector. For this purpose
the Ministry prepares and approves regulatory instruments for the
energy market.
The Antimonopoly Committee of Ukraine (“AMCU”) is the state
authority responsible for the protection of competition in Ukraine.
AMCU controls tariffs and prices for goods and services provided
by natural monopolies. It is entitled to impose fines and apply
other sanctions to the companies in breach of the rules of
fair competition.

The key legislative, regulatory and contractual features
The Law on the Energy Industry establishes the regulatory
framework for the Ukrainian energy industry. It covers the
generation, transmission, supply and use of electricity. The
legislation also regulates safety and pricing issues, as well as
responsibility for violations of rules in the energy sector.
The Law on the Measures Aimed at Ensuring Sustainable
Operation of Enterprises of Fuel and Energy Complex establishes
state protection for state enterprises operating in the energy
sector from bankruptcy and debt claims.
The Energy Strategy of Ukraine 2030, approved by the Cabinet of
Ministers in 2006, states that the long-term aim of Ukrainian
energy policy is to improve the State’s energy independence by
2030 through increased reliance on renewable energy sources,
development of hydrocarbon deposits and the domestic
production of fuel for NPPs.
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The WEM Agreement, which was entered into between power
stations operators, suppliers and network operators in 1996,
establishes WEM’s operational conditions and rules, as well as
setting out the rights and obligations of the parties including the
conditions for joining WEM.
WEM’s functions are also grounded on the following
contractual relations:
purchase of electricity by Energorynok from generators under
price bids (TPPs) or regulated tariffs (NPPs, HPPs, TPSs);
purchase of electricity by Energorynok from energy producers
using RES under the “green tariff”;
sale of electricity by Energorynok to the suppliers under regulated
tariffs (eg, oblenegos and companies that own local networks) and
under non-regulated tariffs;
supply of control and transmission services by Ukrenergo
to Energorynok;
supply of electricity by suppliers to end consumers; and
supply of energy transmission services using local networks by
suppliers under regulated tariffs (owners of networks) to suppliers
under non-regulated tariffs.
Suppliers of electricity under regulated tariffs may purchase
electricity directly from the producers, which do not sell electricity
to WEM, provided that the producers’ generating facilities are
located in the territory assigned to the relevant suppliers. In
addition, suppliers under regulated tariffs are obliged to buy
surplus electricity generated from RES by private households at
the relevant “green tariff”.
The suppliers under non-regulated tariffs are empowered to sell
electricity produced at their own generating facilities or at leased
power producing units directly to consumers unless such
electricity is classified as electricity that should be sold via WEM.
In turn, the RES producers may sell electricity to Energorynok via
WEM or directly to consumers or electricity suppliers.

Licensing
Mandatory licensing is established for activities such as
generation (if the capacity of the generating facilities exceed
5MW for conventional energy sources or 10MW for RES or if the
RES producer plans to sell electricity via WEM), supply (under
both regulated and non-regulated tariffs), wholesale supply and
transmission of electricity. Combined power and heat generation,
as well as heat power generation at TPSs or at facilities using RES
are also subject to licensing. It is usual for a market player to obtain
licences for several types of activities (like electricity supply and
generation). Licences are issued by NERC for a period of not less
than three years. In the event of a breach of the licensing
conditions by the licensee, NERC may revoke a licence.
Activities related to the construction of generation facilities and
transmission and distribution networks are not covered by
licences issued by NERC. In certain circumstances these activities
may be subject to licensing under Ukrainian construction laws

Implementation of the Second Electricity Directive
Although Ukraine had an obligation to implement the
Second Electricity Directive by 2012, the Law on the Operation of the
Ukrainian Electricity Market, which implements the transformation
of WEM into a competitive market, was not adopted until 28
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October 2013. While this overview was being drafted, the Law was
being prepared for submission to the President of Ukraine for signing,
which is a pre-condition of its entering into force. Therefore, at this
stage it is difficult to assess the influence of this Law on the Ukrainian
energy market in the following year.

A.2

Third party access regime

Equal access to WEM and to the services of network operators is
guaranteed to generating companies and electricity suppliers which
have obtained relevant licences. The grid owners cannot refuse
access to their networks provided that the applicant has developed a
feasibility study supporting network connection on the basis of data
received from these companies. The applicant and the grid owners
must also conclude a standard network connection agreement.
Connection services are provided for a fee. The price depends on
the type of connection (ie standard or non-standard). Fees for
standard connections (no longer than 300 meters) are calculated
on the basis of connection rates set by electricity transmission
companies on an annual basis and approved by NERC. For
instance, in 2013, the fee for a three-phase connection in urban
areas varies from (approximately) 120 to 450 euros per 1kW
depending on the voltage8 of connected power facilities. Payment
arrangements for non-standard connections (longer than
300 meters) should be set out in the project documentation
provided by the applicant seeking a connection and should be
based on the charging methodology developed by NERC. If
providing a connection would require the transmission company
to incur additional expenses, the applicant may provide “financial
aid”. Any such “financial aid” should be repaid within five years.
The costs for connecting renewable energy generating facilities
will be met, in equal proportions, by a special component in
transmission charges and by “financial aid” provided by the
applicant. The term for reimbursement of such financing is set by
NERC and cannot exceed ten years.

A.3

Market design

WEM was designed as a “pool” market, which means that all
generating companies (except for producers whose generating
facilities have small capacity) sell electricity to a sole trader,
Energorynok. The latter sells electricity to suppliers which
distribute purchased electricity to the end consumers using their
own networks or via the networks of Ukrenergo or oblenergos. All
these activities are closely monitored by NERC. Therefore market
entry could be complicated. A third party can either buy shares in
state companies (eg in oblenergos undergoing privatisation under
the Energy Strategy) or construct or lease private power
generating facilities, especially those using renewable energy
sources. However, all businesses which meet the membership
criteria have free access to WEM.
New entrants must also become members of WEM, which
involves submitting an application to the WEM Council and
completing the following three steps:
obtaining a licence for the activity the candidate plans to carry out;
submitting all information required to the WEM Council; and
registering as a “subject of entrepreneurial activity” in accordance
with Ukrainian legislation.
Free choice between regulated tariff suppliers and non-regulated
tariff suppliers is seen as a sign of the liberalisation of the
electricity supply market.

A.4

Public service obligations and smart metering

Ukrainian legislation does not contain any special provisions
regarding public service obligations. Instead, it sets out the general
rights and obligations for both suppliers and consumers, with
more specific obligations being derived from individual
supplier-consumer agreements.

A.5

Cross-border interconnectors

Export and import of electricity is technically supported by
Ukrenergo, which is responsible for the transmission of electricity
by cross-border networks. Once a year Ukrenergo holds an
auction for access to its inter-state network facilities to export
electricity among suppliers in WEM. The successful bidder
purchases electricity in WEM at the established wholesale price.
From 2011, Ukrenergo’s auctions were usually won by affiliates of
DTEK. However, Ukrainian authorities have announced their
intention to change the regulations regarding third party access to
cross-border facilities which may lead to the loss of DTEK’s
dominant position.
B.

Gas

B.1

Industry structure

Currently domestic production of gas and oil covers 34% and
15% of domestic demand respectively. Consequently, up to 85%
of Ukraine’s hydrocarbons requirements are imported from
elsewhere in the CIS and the EU member states (mainly reverse
gas supplies from Poland and Hungary). However, Ukraine is set to
increase domestic production of shale gas by promoting joint
activity programs and entering into production sharing
agreements (“PSAs”). Currently, certain sectors of the industry,
such as hydrocarbon transportation and storage are run by state
monopolies. Ukraine’s state-owned United Gas Transportation
System (“GTS”), operated by the public joint-stock company
Ukrtransgaz, deals with all gas transportation, distribution and
storage. However, private companies are quite active in other
sectors such as exploration, extraction, processing and gas supply
under non-regulated tariffs. Any activities related to distribution,
transportation of hydrocarbons by trunk or ordinary networks, gas
supply under regulated and non-regulated tariffs, and storage of
gas require a licence. Exploration and extraction of hydrocarbons
require a special permit for subsoil use.
State enterprises operating in the hydrocarbons sector also enjoy
state protection from bankruptcy and debt claims as set out in the
Law on the Measures Aimed at Ensuring Sustainable Operation of
Enterprises of Fuel and Energy Complex.

Key market players
The national joint stock company Naftogaz of Ukraine
(“Naftogas”) is a vertically-integrated oil and gas company, whose
affiliates produce over 90% of the oil and gas in Ukraine. Naftogaz
has the following subsidiaries:
State joint stock company Chornomornaftogaz which is
responsible for exploration and production of oil and gas in the
Black Sea and the Sea of Azov shelf as well as the transportation
and storage of natural gas in the Autonomous Republic of
Crimea; and
Ukrtransgaz which is responsible for the transportation and
storage of natural gas in Ukraine, except for the Autonomous
Republic of Crimea, as well as the construction of pipelines and
supply of natural gas to consumers.

Chornomornaftogaz, the public joint stock company Ukrnafta and
Naftogaz’s subsidiary company Ukrgazvydobuvannia are major oil
and gas producers operating drilling and processing facilities.
The public joint stock company Ukrtransnafta distributes oil to
refineries and transports exported oil through Ukraine. It operates
the Druzhba and Prydniprovskyi Mahistralnyi Naftoprovody
oil pipelines.
Due to obligations imposed on Ukraine by the EEC Charter, Naftogaz
is being re-organised and several of its subsidiaries are being hived
off. In particular, Ukrtransgaz and Ukrgazvydobuvannia were turned
into public joint stock companies. It is also expected that Naftogaz
will lose its regulatory powers.
There are also a number of well-known private players in the oil
and gas industry that are actively involved in the production of
hydrocarbons in Ukraine, such as Shell, Chevron and ExxonMobile
which will develop shale and offshore gas deposits under PSAs
with the Ukrainian government. DTEK, Eastern-European Fuel and
Energy Company and Ostchem are the largest Ukrainian private
importers of natural gas.

Public Authorities
The Ministry of Energy and Coal Industry of Ukraine is the
authority responsible for state policy in the energy sector (please
see section A1 above).
NERC issues licences for business activities in the oil and gas
sectors and approves tariffs for the transportation, supply and
storage of oil and gas (please refer to section A1 above).
The State Service of Geology and Subsoil Use of Ukraine issues special
permits for subsoil use, controls compliance with their requirements,
and is empowered to suspend or terminate such permits.
The Ministry of Ecology and Natural Resources approves
documentation submitted in order to obtain a special permit on
subsoil use.
The State Service on Mining Supervision and Industry Safety of
Ukraine designates the relevant land plots as mining allotments for
oil and gas extraction and controls compliance with safety
requirements for gas processing and transportation facilities.

Main laws
The Code of Ukraine on Bowels establishes the general principles
of subsoil use.
The Law on Oil and Gas regulates issues relating to the ownership
of extracted oil and gas and the functioning of underground
storage, processing and transportation facilities. The Law also
governs conditions and requirements companies must meet to
obtain special permits for the use of oil and gas deposits.
The Law on the Principles of Natural Gas Market Operation
provides all licensees with free access to the GTS, as well as free
entry to the gas market. Moreover, the Law sets out the
unbundling requirements for market participants and essential
provisions for contracts with consumers.
The Law on Coalbed Gas (Methane) establishes a legal framework
for the extraction of gas from coalfields. In addition, it governs the
relationship between coalfield users and the developers of any
gas deposits.
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The Law on Pipeline Transport regulates ownership rights with
respect to the pipeline system and its infrastructure.
The Law on Production-Sharing Agreements (“PSA Law”)
regulates the procedure for entering into and operating PSAs and
establishes their principal terms and conditions.

Special permits
All mineral resources located in Ukraine belong to the State and
therefore geological exploration, development of oil and gas
deposits, construction of storages and carrying out upstream
works under PSAs requires special permits for subsoil use.

Licensing
Pursuant to the Law on the Licensing of Certain Types of Economic
Activity, the following can only be undertaken after obtaining a
licence from NERC:
transportation of oil and oil products by trunk pipelines,
transportation of gas by pipelines and gas distribution;
supply of gas under regulated and non-regulated tariffs;
storage of excessive volumes of gas (in excess of licensing
conditions); and
applicable to state-owned companies, joint ventures and joint
activity agreements only, the sale of excessive volumes of their
own natural gas to Naftogaz.

B.2

Third party access regime to gas
transportation networks

According to the Law on the Principles of Natural Gas Market
Operation, owners of gas transportation networks shall provide
access to every market participant by entering into network
connection agreements. Denying access without valid grounds is a
breach of the network owner’s licence which can result in
sanctions including fines and suspension or even termination of
the licence. However, owners may refuse network access for valid
reasons, such as lack of available capacity.
Pipeline connections are subject to a standard gas transportation
agreement entered into between suppliers and the relevant state
company. To enter into a standard agreement, the supplier must
first enter into a gas supply agreement with consumers and obtain
a supply volume certificate from NERC.
Consumers can connect directly to gas distribution networks, but
only if a gas supply agreement has been entered into and the gas
supply system has been duly commissioned.
Similar to the fees for electricity network connections, the
standard connection fees for new gas supply facilities are
determined by NERC. The fees for non-standard connections will
depend on the capacity of gas supply facilities. Applicants seeking
a connection may also finance creation of additional capacity in
the GTS network and in such case their investments will be paid
back within five years.
According to the access rules for the GTS developed by Naftogaz,
transportation tariffs are as follows:
the price for residents is established by NERC and is calculated by
a special formula; and
the price for non-residents is established by a separate contract.

UKRAINE

EEH - The European Energy Handbook 2014

UKRAINE

444

B.3

HERBERT SMITH FREEHILLS

LNG and gas storage

The GTS is one of the largest gas storage systems in Europe,
including 12 underground gas storages operated by Ukrtransgaz
with an overall capacity of 31 billion cubic metres. To gain access
to these storage facilities, a gas storage applicant needs to enter
into an agreement with Ukrtransgaz. NERC establishes storage
tariffs for residents, while non-residents pay the tariffs agreed
with Ukrtransgaz under individual contracts.
As the construction of the first LNG terminal in Ukraine is only in a
preliminary stage, legislation governing access to the facility has
not yet been adopted.

B.4

Market entry

The Law on the Principles of Natural Gas Market Operation
establishes unbundling requirements which provide that
distributors or transporters of gas cannot also engage in
development or supply. In addition, distributors cannot also
provide transportation or storage services. If distributors and
transporters are part of a vertically-integrated business their legal
and managerial independence should be ensured. In this case, the
relevant entities are free to choose the unbundling measures they
employ however they shall submit a list of them to NERC. The
unbundling regime does not apply to small enterprises.
To enter the gas market, participants only need to obtain a
standard licence, during the term of which the applicant will need
to have the asset base required to give them sufficient market
power. Suppliers under non-regulated tariffs, together with their
affiliates cannot supply more than 35% of the total amount of gas
consumed in Ukraine. This is to ensure that they do not acquire a
position of dominance in the market under the applicable
competition laws.

B.5

Public service obligations and smart metering

Ukrainian legislation does not contain any special provisions
regarding public service obligations or smart metering. Instead, it
sets out the general rights and obligations of both suppliers and
consumers with more detailed obligations being defined in
individual agreements between suppliers and consumers.

B.6

Cross-border interconnectors

Gas and oil pipelines in Ukraine are used to transport Russian
hydrocarbons to neighbouring European countries, including
Poland, Slovakia, Romania and Hungary. The conditions of transit
are established by long-term contracts between Naftogaz and
Gazprom. However, recently Ukraine has also started to use its
cross-border pipelines for the reverse supply of gas from Poland
and Hungary. Ukraine is currently considering its technical ability to
import gas from Romania, Slovakia and France on a regular basis.
C.

Energy trading

C.1

Electricity trading

As mentioned above, electricity is traded on WEM on a “pool”
model. WEM Rules regulate electricity prices at all stages, from
generation to access by the end consumer.
Wholesale market price for electricity generated by TPPs per hour
is based on hourly bids, production expenses, forecasted
consumption volume, as well as cross-border electricity
exchanges. Tariffs for electricity produced by NPPs, HPPs and
TPSs are established by NERC. The technical transmission of
electricity to consumers is performed by Ukrenergo
and oblenergos.

Energorynok sells electricity for a wholesale market price which
consists of the purchase price, Energorynok and Ukrenergo’s
service fees, and a premium for loss of electricity in transmission.
Retail electricity tariffs only apply to oblenergos due to their local
network monopoly. The tariff is set monthly by NERC and is the
same for all oblenergos. Generally, the retail tariff is the wholesale
market price adjusted to reflect various technological losses,
distribution and supply tariffs.

C.2

Gas Trading

Ukrainian legislation defines the natural gas market as one which
is based on competitive principles with certain exceptions. These
exceptions apply to the activities of state-owned companies, joint
ventures and joint activity agreements. Such market participants
are obliged to sell natural gas based on pre-established prices to
Naftogaz which will then distribute it to the end consumer. Sale of
excessive amounts (ie volumes exceeding licensed volumes) of
natural gas extracted by such companies is subject to separate
licensing. However, investors under PSAs are exempt from these
licensing requirements.
Suppliers sell gas to consumers under either regulated or
non-regulated tariffs. The regulated tariff is established by NERC
and applies to owners or users of distribution networks, while the
non-regulated tariff applies to end customers and is negotiated in
separate agreements. It is prohibited for the same company to
supply gas under both non-regulated tariffs and regulated tariffs in
the same area.
The Law on Principles of Natural Gas Market Operation requires
the following contractual framework for gas supply:
an agreement on the sale and purchase of gas between the
supplier and gas producer;
an agreement on the transportation of gas by trunk pipelines
between the supplier and transporting company;
an agreement on the transportation of gas by distribution
networks between the supplier and distributing company;
an agreement between the supplier and consumer; and
agreements regarding economic management, use and operation
of the elements of the GTS (between owners, gas transportation
companies, and gas distribution companies).

C.3

Introduction of EMIR and REMIT

According to the Law “On the State Programme for Adaptation of
Ukrainian Legislation to the Legislation of the European Union”,
Ukraine undertook to harmonise its legislation with that of the
EU in a number of sectors including energy. Notwithstanding that
the introduction of EMIR and REMIT will not directly affect the
Ukrainian energy market, some provisions of the latter regulations
may be implemented in Ukraine in the future.
D.

Climate change and sustainability

D.1

Climate change initiatives

Ukraine joined the Kyoto Protocol in 1999 which was ratified by
the Ukrainian Parliament in 2004. In 2005 the Cabinet of
Ministers of Ukraine approved the National Plan for the Realisation
of the Kyoto Protocol Provisions, most of the measures of which
should have been put in place by 2012. Delays in the
implementation of this plan were subject to court proceedings
which resulted in the imposition of the obligation on state
authorities to perform their duties under the Kyoto Protocol.

Presently Ukrainian legislation contains a number of legislative
documents regulating the implementation of Joint Implementation
projects aimed at reducing CO2 emissions.
The Ukrainian Tax Code introduced an ecology tax on polluting
atmospheric and water emissions. This tax is due on all legal
entities whose activities generate waste and/or emissions,
including representative offices of non-resident enterprises and
every car owner.

D.2

Emission trading

Since Ukraine is not an EU member state, it does not participate in
the EU ETS. However, Ukraine is implementing a number of Joint
Implementation projects and carbon credits trading schemes as
established by the Kyoto Protocol. The State Environmental
Investment Agency of Ukraine (“SEIA”) is responsible for the
implementation of the Kyoto Protocol and issues letters of
approval for particular projects. In order to obtain permission for
the sale of emission reduction units (“ERU”) the owner or user of
the Joint Implementation project] shall submit a set of documents
to the SEIA together with a draft of the contract entered into with
the buyer. Available public reports mention 272 Joint
Implementation projects that have been approved by the SEIA
since 1 April 2013 and which have made Ukraine a leader in the
global ERU market.

D.3

Carbon capture and storage

Currently, there is no law providing for the implementation of
carbon capture and storage projects. However, the EU Delegation
to Ukraine finances scientific projects on the introduction of
carbon free technologies in Ukraine. In October 2013 the Institute
on Carbon Energy Technologies presented their report on the
perspectives of carbon free technologies in the energy industry
of Ukraine.

D.4

Renewable energy

The number of licensed producers of electricity using RES has
increased in comparison to the previous year9 and as of the end
of August 2013, the registry of such producers included
118 companies which include both public and private companies.
However, only 103 of them were qualified for the “green tariff”,
including 53 producers of electricity from solar energy, 12 wind
power producers and 35 operators of small, mini and micro
hydropower stations. Only three companies are pursuing
generation of electricity from biomass and only two companies
have been awarded the “green tariff” for power produced
from biogas10.
Power generation using RES is regulated by the following
legislative acts:
The Law on Alternative Energy Sources, adopted in 2003,
provides the list of RES and types of permits issued for activities
using RES, including permits for the creation of personal networks
to transmit electricity directly to consumers;
The Law on Energy Industry, which provides the “green tariff”
for RES electricity supply, regulates Ukrainian component
requirement and provides state guarantees for
RES electricity producers;
Resolution No. 444 of the Cabinet of Ministers of Ukraine (14 May
2008) provides a list of VAT-exempt imported equipment and
materials for the construction of facilities using RES;
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Resolution No. 749 of NERC (15 June 2012) establishes the
procedure for the calculation of the Ukrainian component in the
construction costs of facilities using RES and defines expert
organisations empowered to provide such calculations; and
The Tax Code which contains taxation incentives for
RES producers.
In 2006, NERC approved licensing conditions for heat power
generation using renewable and non-traditional sources of energy.
As of October 2013, 134 companies have obtained such licences.
RES electricity generators must obtain a licence from NERC before
they can generate electricity and apply for the “green tariff”. NERC
has developed consumer proforma electricity supply agreements
which should be used by generating companies to sell RES
electricity under the “green tariff”.

The “green tariff”
In 2008, the “green tariff” was introduced into the Ukrainian
legislation as a special tariff for electricity generated from
renewable sources, such as solar power, wind and
geothermal energy.
Established by NERC for each electricity producer, the “green
tariff” (which will remain in force until 2030) is based on a tariff
multiplier, the value of which varies according to the kind of RES
involved. This tariff multiplier is based on the January 2009
general retail tariff applicable to low-voltage electricity consumers
calculated for the period of peak consumption. However, for RES
power stations commissioned after 2014, 2019 and 2024 the
multipliers will decrease by 10%, 20% and 30% respectively. The
purpose of this is to incentivise the construction of RES power
stations as early as possible.
The application of the “green tariff” depends on compliance with
the so called “Ukrainian component” requirement, which was
initially introduced in 2009 and amended in November 2012. In
order to qualify for the “green tariff” biomass, wind and/or solar
power facilities must demonstrate that 30% of the capital
investment was used to purchase domestic materials, works and
services. The “green tariff” will only apply to facilities
commissioned after 1 July 2013. This minimum local capex
component is set to increase to 50% for facilities commissioned
after 1 July 2014. Biogas power facilities must spend a minimum of
30% on the “Ukrainian component” if they are commissioned
after 1 January 2014 and 50% if commissioned after 1 January
2015. The law also sets out a percentage of the “Ukrainian
component” in different elements of power generating facilities, as
well as in construction works. The latter requires the performance
of construction works by contractors having their domicile in the
territory of Ukraine. After the commission of generating facilities,
the applicant should submit documents confirming the value and
origin of goods, materials and services to NERC in order to be
awarded the “green tariff”. If the applicant does not comply with
the local component requirement, electricity generated by its
facilities will be sold at the wholesale market price.
It is also important to note that the State guarantees to acquire all
surplus electricity generated by facilities using alternative energy
sources (except for electricity derived from small hydroelectric
power stations) at the “green tariff”.
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Biofuel

General provisions on the production of biofuels are established
by the Law on Alternative Types of Liquid and Gas Fuel, which
distinguishes between conventional and alternative fuels and
establishes a free access to the biofuels market for all producers.
However, bioethanol production and trade need to be licensed by
the State Tax Administration. The sale, although not the
production, of biogas or biodiesel requires a licence from the
Ministry of Energy and Coal Industry.
Recent amendments to Law on Alternative Types of Liquid and
Gas Fuel established a gradual increase on the required
percentage of biofuel in motor petrol that is produced or sold in
Ukraine. According to its provisions, the required percentage of
biofuel for the period 2014 to 2015 will amount to 5% and shall
increase to 7% on 1 January 2016.

D.6

Energy efficiency

The Law on Energy-Saving is the main legal instrument governing
energy saving projects. Although it establishes numerous
economic bonuses and priority credit policies for enterprises
implementing energy-efficient technologies, the number of
projects facilitated by this Law is very small.
E.

Nuclear energy

At present, there are four operational NPPs in Ukraine (Rivne,
Khmelnytskyi, South Ukraine and Zaporizhzhia) providing
approximately 46% of the country’s total electricity generation
capacity. Energoatom owns and operates these four plants. The
main activities of Energoatom are the construction,
commissioning and exploitation of nuclear installations and
nuclear waste management.
The Chernobyl nuclear power plant was finally shut down in 2000.
In April 2012, its operator, State Specialised Enterprise Chernobyl
NPP started construction of a new radiation shelter, the New Safe
Confinement, which shall be completed in 2015. The project is
funded by the International Chernobyl Shelter Fund managed
by EBRD.
Ukraine is an active member of the IAEA, meaning that Ukrainian
legislation must comply with IAEA Regulations in force from time
to time. The key statute on nuclear power is the Law on the Use of
Nuclear Power and Radiation Safety which imposes obligations on
operators of nuclear installations and governs liability for damage
resulting from nuclear fission and fusion. The procedure for
obtaining special licences is regulated by the Law on Permit
Activity in the Field of Nuclear Energy Utilization.
The State Nuclear Regulatory Inspectorate is the sole nuclear
power regulator in Ukraine empowered to issue licences and
permits for the commissioning of nuclear power stations and
waste storage facilities. It also develops and monitors
safety standards.
Ukraine is set to increase its production of nuclear power through
the construction of two new reactors at Khmelnytskyi NPP. The
relevant law confirming these plans was adopted in 2012.
However, it does not establish the precise term for commissioning
these new facilities.

F.

Upstream

In order to lessen its dependence on imported fuel the Ukrainian
government encourages development of natural gas, shale gas
and coalbed methane deposits on its territory and also geological
research on the Black Sea shelf. Ukrainian shale gas deposits are
estimated to be among the largest in Europe.
Normally any legal person or an individual may provide upstream
activities under special permits for subsoil use. Such permits are
awarded to tender winners and issued by the State Service of
Geology and Subsoil of Ukraine (with the exception for mineral
resources deposited in the Autonomous Republic of Crimea as
their use should be authorised by the local Council of Ministers).
The term of the permit is set by the applicant and approved by the
State Service of Geology and Subsoil Use. It may not exceed
10 years for oil and gas deposits exploration, 20 years for the
production of oil and gas deposits (30 years for the production of
deposits on the Black Sea shelf) and 50 years for the construction
and use of underground storage facilities for oil and gas. The term
of the permit can be extended if the applicant observes the
conditions of subsoil use.
Also upstream projects in Ukraine may be implemented under
joint activity agreements or PSAs. Pursuant to the PSA Law such
contracts are entered into between the Cabinet of Ministers of
Ukraine on behalf of the State and the investor(s). In a PSA the
State authorises the investor to explore and develop hydrocarbon
deposits at its own cost and risk, receiving a specified share in
future production revenue in return. The PSA should establish the
volumes and terms of works, as well as the budget and detailed
programme for performance of activities under the PSA. The
parties may negotiate the PSA’s conditions, for example ensuring
that the investor performs its obligations.
In case there are several investors under the PSA, they should
nominate an operator responsible, inter alia, for maintaining a
relationship with the State. For this purpose investors enter into a
separate “operation agreement”.
Pursuant to the PSA Law a foreign investor who is a party to the
PSA shall register its representative office in Ukraine within
three months upon execution of the PSA. However, if the foreign
investor is the operator under the PSA, it shall fulfil the
requirement within one month after the execution date. The
investor or operator may transfer its rights and obligations under
the PSA to any person who has sufficient resources and the
necessary experience to conduct upstream activities, upon the
consent of the Cabinet of Ministers of Ukraine and the approval of
the local council. No consents are required in the case of an
acquisition of an interest in an entity which is a party to the PSA,
unless the PSA provides otherwise.
Tender conditions may contain an obligation on the investor to
conclude the PSA with a state company (or an enterprise
established by a state company) which will receive a certain
percentage of the investor’s profits.
After entering into the PSA the investor receives a special permit
for subsoil use which will remain valid during the term of the PSA.
Such term cannot exceed 50 years but may be extended. Further,
the State ensures the issuance and approval of all other necessary
permits, quotas and licences for the investor.

PSAs place certain obligations on the investor. Materials and
services used must be of Ukrainian origin if possible (provided that
they comply with international standards), and the majority of
employees must have Ukrainian citizenship. Also, under the PSA
all equipment and materials imported by the investor are released
from customs licensing and quotas.
During the term of the PSA the investor is only obliged to pay
income tax, VAT and subsoil use fee for the extraction of
hydrocarbons, while the rest of taxes and mandatory payments
are covered by the shared production.
The State guarantees to apply the same legislative instruments
that were effective at the beginning of the PSA for the whole
duration of its term, apart from any supervening legislation which
provides a more favourable regime for investors. The State
guarantees that no statutory instruments or local state and
municipal authority regulations will have any binding effect on the
investor, except for those regulating safety, health and welfare at
work, environmental protection and public health.

ENDNOTES
1. In 2012 – Source: http://www.energoatom.kiev.ua/ua/about_nngc/nngc.
2. Source: http://www.energoatom.kiev.ua/ua/ssd/donuzlavska_ves.htm.
3. However, this year this company was also offered for sale by the State under privatisation process. Source: http://www.epravda.com.ua/news/2013/01/24/358097/.
4. As of 1 January 2013. Source: http://www.ecu.gov.ua/ua/activity/production.html.
5. http://www.dtek.com/en/our-operations/renewable-energy/wind-power.
6. Source: http://www.uaenergy.com.ua/post/15676.
7. Source: http://www.er.gov.ua/doc.php?p=2656.
8. Source: http://zakon4.rada.gov.ua/laws/show/z0065-13/print1360001477956400.
9. 25 companies obtained licences for power generation using RES in 2013. Source: http://www.nerc.gov.ua/?id=5701.
10. Source: http://www.nerc.gov.ua/?id=7844.

447

UKRAINE

EEH - The European Energy Handbook 2014

The cover and all inner pages of this publication are printed on Splendorgel EW - papers with
FSC® certification.
The papers used are either elemental or totally chlorine free and the manufacturing mills are certified
to the ISO 14001 standard for environmental management.
All inks used are vegetable oil based. This publication is fully recyclable.
If you do not wish to keep this book, please pass it on to someone else or dispose of it in your recycled
paper waste. Thank you.

The use of the FSC® logo identifies products which contain wood from well-managed forests certified in accordance with the rules of the Forest
Stewardship Council®.

herbertsmithfreehills.com

For further information on any matters in this publication, please contact:
ALBANIA
Alexander Popp
+43 1 534 37 50478
a.popp@schoenherr.eu
Krenar K. Loloci
+355 4 225 0736
kl@lolocilaw.com
AUSTRIA
Christian Schmelz
+43 1 534 37 50127
c.schmelz@schoenherr.eu
Bernd Rajal
+43 1 534 37 50203
b.rajal@schoenherr.eu
BELarus
Zdenĕk Bajar
+375 17 290 05 98
bajar@peterkapartners.by
BELGIUM
Wouter Geldhof
+32 2 533 5259
wouter.geldhof@stibbe.com
BOSNIA AND HERZEGOVINA
Stevan Dimitrijevic
+387 51 250 001
stevan.dimitrijevic@karanovic-nikolic.com
BULGARIA
Stefana Tsekova
+359 2 933 1073
s.tsekova@schoenherr.eu
Mariya Mihaleva
+359 2 933 0744
m.mihaleva@schoenherr.eu
CROATIA
Matthias Wahl
+385 1 4576 494
m.wahl@schoenherr.eu
Petra Santic
+385 1 4576 494
p.santic@schoenherr.eu
CYPRUS
Natassa Kiliari
+357 22 559 705
natassa.kiliari@cy.pwclegal.com
CZECH REPUBLIC
Veronika Hockova
+420 225 996 500
v.hockova@schoenherr.eu
Jitka Linhartová
+420 225 996 500
j.linhartova@schoenherr.eu
DENMARK
Anders Stubbe Arndal
+45 38 77 43 05
asa@kromannreumert.com
Lars Møller Salling
+45 38 77 43 73
lms@kromannreumert.com
ESTONIA
Jaanus Ikla
+372 640 7170
jaanus.ikla@rln.ee
Triin Frosch
+372 640 7170
triin.frosch@rln.ee

FRANCE
Christophe Lefort
+33 1 53 57 70 70
christophe.lefort@hsf.com
GERMANY
Silke Goldberg
+49 30 221 510 419
silke.goldberg@hsf.com
GREECE
Gus J. Papamichalopoulos
+30 210 817 1500
g.papamichalopoulos@kglawfirm.gr
HUNGARY
Sándor Habóczky
+36 1 345 8778
s.haboczky@schoenherr.eu
Daniel Varga
+36 1 345 8778
da.varga@schoenherr.eu
ICELAND
Baldvin Björn Haraldsson
+354 550 0500
baldvin@bba.is
IRELAND
Alex McLean
+353 1 618 0546
alex.mclean@arthurcox.com
Claire Madden
+353 1 618 1118
claire.madden@arthurcox.com
ITALY
Monica Colombera
+39 02 89 63 071
mcolombera@legance.it
Alfredo Fabbricatore
+39 02 89 63 071
afabbricatore@legance.it
KAZAKHSTAN
Yuliya Daurova
+1 646 461 8105
yuliya.daurova@linkagemind.com
LATVIA
Girts Lejins
+371 6724 0689
girts.lejins@rln.lv
Martins Tarlaps
+371 6724 0689
martins.tarlaps@rln.lv
LITHUANIA
Juozas Rimas
+370 5 250 0800
juozas.rimas@rln.lt
Ruslanas Černiauskas
+370 5 250 0800
ruslanas.cerniauskas@rln.lt
LUXEMBOURG
Christian Point
+352 40 78 78 206
christian.point@arendt.com
Marianne Rau
+352 40 78 78 240
marianne.rau@arendt.com

FORMER YUGOSLAV REPUBLIC
OF MACEDONIA
Gjorgji Georgievski
+389 2 3223 870
gjorgji.georgievski@karanovic-nikolic.com
Leonid Ristev
+389 2 3223 870
leonid.ristev@karanovic-nikolic.com
MALTA
Roderick Zammit Pace
+356 21 22 6088/6268
roderick.zammitpace@bar.com.mt
MONTENEGRO
Slaven Moravčević
+381 11 32 02 600
s.moravcevic@schoenherr.rs
Miloš Laković
+381 11 32 02 600
m.lakovic@schoenherr.rs
THE NETHERLANDS
Martin In de Braekt
+31 20 5460 242
martin.indebraekt@stibbe.com
Kirsten Berger
+31 20 5460 479
kirsten.berger@stibbe.com
NORWAY
Dag Erlend Henriksen
+47 9 829 4533
dag.erlend.henriksen@adeb.no
Torkjel K. Grøndalen
+47 9 829 4599
torkjel.grondalen@adeb.no
Karl Erik Navestad
+47 9 829 4566
karl.navestad@adeb.no
POLAND
Jerzy Baehr
+48 61 855 32 20
j.baehr@wkb.com.pl
PORTUGAL
José Luís Esquível
+351 21 384 5310
geral@esquiveladvogados.com
ROMANIA
Monica Cojocaru
+40 21 319 67 90
m.cojocaru@schoenherr.eu
Anca Velicu
+40 21 319 67 90
a.velicu@schoenherr.eu
RUSSIA
Danila Logofet
+7 495 363 6500
danila.logofet@hsf.com
SERBIA
Slaven Moravčević
+381 11 32 02 600
s.moravcevic@schoenherr.rs
Miloš Laković
+381 11 32 02 600
m.lakovic@schoenherr.rs

SLOVAK REPUBLIC
Michal Lucivjansky
+421 2 571 007 01
m.lucivjansky@schoenherr.eu
Jana Madajova
+421 2 571 007 01
j.madajova@schoenherr.eu
SLOVENIA
Petra Smolnikar
+386 1 2000 980
p.smolnikar@schoenherr.eu
Bernd Rajal
+43 1 534 37 50203
b.rajal@schoenherr.eu
SPAIN
Miguel Riaño
+34 91 423 4000
miguel.riano@hsf.com
Marta Sanchez-Villalta
+34 91 423 4000
marta.sanchezvillalta@hsf.com
SWEDEN
Hans Andréasson
+46 8 595 064 63
han@msa.se
Martin Gynnerstedt
+46 8 595 064 01
mgy@msa.se
Felicia Terenius
+46 8 595 063 55
fte@msa.se
SWITZERLAND
Mariella Orelli
+41 43 222 1000
mariella.orelli@homburger.ch
TURKEY
Okan Demirkan
+90 212 355 9900
odemirkan@kolcuoglu.av.tr
Gökçe İldiri
+90 212 355 9900
gildiri@kolcuoglu.av.tr
Burak Eryiğit
+90 212 355 9900
beryigit@kolcuoglu.av.tr
UKRAINE
Vladimir Sayenko
+380 44 499 6000
vsayenko@sk.ua
UNITED KINGDOM
Mark Newbery
+44 20 7374 8000
mark.newbery@hsf.com
Lynda Schlich
+44 20 7374 8000
lynda.schlich@hsf.com
EUROPEAN UNION
Silke Goldberg
+49 30 221 510 419
silke.goldberg@hsf.com

Gilles Dauphin
+352 40 78 78 206
gilles.dauphin@arendt.com

FINLAND
Jyrki Prusila
+358 20 506 6234
jyrki.prusila@roschier.com
Ilkka Puikkonen
+358 20 506 6614
ilkka.puikkonen@roschier.com
© Herbert Smith Freehills LLP 2014 0917E/060314

