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International Arbitration

Third Party Funding in 
International Commercial 
Arbitration

A rbitration has always been 
promoted as one of the al-
ternative mechanisms of 
dispute resolution providing 
parties with many advantag-

es over litigation. At the same time, it is now 
commonly accepted that lower costs are no 
longer one of such advantages as arbitration 
has become increasingly expensive. Moreo-
ver, there are numerous examples when a 
prospective claimant, having previously 
agreed to arbitration, does not have adequate 
funds to cover all costs and expenses of the 
arbitration proceedings. 

In such cases, it is possible to seek a third 
party to cover participation in the costly ar-
bitration proceedings. In some cases, engag-
ing such third party funder becomes the only 
possible way for the prospective claimant to 
get access to justice.

What is third Party 
Funding in arbitration? 

In general, third party funding is an in-
strument for the prospective claimant to ob-
tain funds to cover the costs of arbitration in 
exchange for the share in the ultimately re-
covered sum. Initially, this tool was primarily 
used in litigation and was then expanded to 
arbitration.   

Third party funding is mostly used in 
rather complex cases with large amounts at 
stake in order to justify efforts in engagement 
of the funder, as well as risks assumed by the 
funder. 

Typically, third party funding in arbitra-
tion entails a complex relationship between 
the prospective claimant, its legal counsel 
and a funder based on the following contrac-
tual arrangements:  

(1) Funding Agreement, which is entered 
into by a prospective claimant as Funded Par-
ty and a commercial entity which funds par-
ticipation of the claimant in the proceedings 
as Funder; 

(2) Engagement Letter, which is en-
tered into by a prospective claimant and its 
legal counsel containing, inter alia, provision 
which allows payment of legal fees by a third 
party (this is crucial for further recovery of 
costs in the arbitration).

terms oF the Funding 
agreement: What can be 
exPected? 

Third party funding involves close co-
operation of the funder, the funded party, as 
well as its legal counsel. All respective terms 
of such cooperation are contained in the 
Funding Agreement.   

Financial Terms of Funding
The distinctive feature of third party 

funding arrangements is that funders assume 
risks of adverse cost award or losing an action 
against the respondent. In other words, the 
funder in most cases cooperates on a “no win, 
no fee” basis in return of share in the ultimately 
recovered sum. The amount attributable to the 
funder usually varies from 10% to 50%. How-
ever, the amount of the “investment income” 
of the funder depends on the complexity of the 
dispute and risks assumed by the funder.

In some cases, the claimant might also be 
encouraged to invest certain amount of own 
funds to cover initial costs of the proceedings 
to demonstrate that it is committed to the 
case and is confident in its position. 

Obligation to Cooperate 
The Funding Agreement pays particular 

attention to the obligations of the claimant 
in the course of arbitration proceedings given 
that a claimant’s strategic and tactical steps 
and decisions might significantly influence 
the outcome of the case.

Typical Funding Agreement, therefore, 
would generally require the claimant to co-
operate with the funder in the course of arbi-
tration proceedings, as well as provide for the 
following specific obligations of the claimant: 

(a) provide material information and 
documentation in relation to the funded case; 

(b) attend meetings and telephone con-
ferences in relation to the funded case;

(c) provide true statements as to the 
facts of the dispute;

(d) prepare witness statements; 
(e) appear at hearings;
(f) bring to the attention of the funder all 

settlement offers, proposals or discussions with 
the respondent in relation to the funded case.

Control over the Course of the Arbitra-
tion Proceedings

Due to the funder’s exposure to serious 
financial risks, the funder is inclined to con-
trol to a large degree the most important de-
cisions in the arbitration proceedings. 

The funder’s rights to “manage” the case 
would typically involve its participation in 
determining the overall strategy of case and 
in decision-making process with respect to 
the particular procedural steps, including in-
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volvement of experts, additional legal 
counsel, conduct of investigations, 
etc. In fact, the funder would want to 
fully control utilization of money that 
it invested in the case. 

Termination of the Funder’s Ob-
ligations 

The funders may sometimes insist 
on the unilateral right to terminate 
the Funding Agreement at any stage 
of arbitration proceedings. At the 
same time, such a termination pro-
vision is not typical and usually the 
funders will be entitled to terminate 
the Funding Agreement upon breach 
by the claimants of their obligations 
under the Funding Agreement. 

The termination rights of the funder 
may be also limited in time to a certain 
stage of the arbitration proceedings.

tyPical Procedure For 
engaging the Funder

Engaging the funder into the ar-
bitration case requires significant in-
vestment of time and efforts by both 
the claimant and its legal counsel. 

The relevant steps would typically 
involve: 

(a) searching and targeting the 
potential funders by the claimant, its 
legal counsel or professional broker; 

(b) reaching an agreement on the 
financial terms of funding between 
the claimant and the funder;

(c) due diligence of the claim (as-
sessment of its legal merits) by the 
funder;  

(d) evaluation of the likelihood 
of successful enforcement of the final 
arbitral award;

(e) negotiating the terms and en-
tering into the Funding Agreement.

In practice, it is preferable to en-
gage the funder through legal coun-
sel, which could assist in the selection 
process, as well as negotiations with 
the funder taking into account the 
particular circumstances of the case 
and the claimant’s objectives.  

should the third 
Party Funder’s 
engagement be 
disclosed? 

One of the concerns of third party 
financing is whether participation of 
the funder should be disclosed to the 
arbitral tribunal and other parties to 
the dispute and to which extent. 

Although relations between the 
claimant and the funder are governed 
by the Funding Agreement, engage-

ment of the funder may be of particu-
lar concern in light of the potential 
conflict of interest due to the influ-
ence of the funder on the arbitration 
proceedings through the claimant and 
its legal counsel.     

The issue of confidentiality in 
respect of the third party funding is 
covered in the recently amended IBA 
Guidelines on Conflicts of Interest in 
International Arbitration (as amended 
by the Resolution of the IBA Council 
on 23 October 2014), which view third 
party funder as bearing the identity of 
the claimant and, consequently, re-
quire disclosure of the funder’s iden-
tity to the arbitral tribunal and other 
parties to the proceedings. 

ate insurance 
As an alternative to third party 

funding, a prospective claimant may 
also consider obtaining so-called Af-
ter the Event Insurance (ATE Insur-
ance) which is designed specifically 
to cover a party’s obligation to pay its 
opponent’s costs should the legal ac-
tion prove unsuccessful.

This instrument also involves a 
number of steps and measures, in-
cluding due diligence of the claim and 
evaluation of the prospects of success.

Unlike third party funding, ATE 
Insurance provides only limited pro-
tection to the claimant as it normally 
covers only the costs incurred by the 
opponent party, whereby all other 
costs should be borne by the claimant 
itself. However, ATE Insurance could 
still be pursued in case third party 
funding is not available for any reason.

conclusions
The severe financial and political 

crisis in Ukraine put a burden on all 
businesses to cut costs and carefully 
evaluate all risks associated with re-
solving disputes, especially those that 
are subject to expensive arbitration 
proceedings outside Ukraine. Not-
withstanding the crisis, new disputes 
arise constantly and require adequate 
approach to their management and 
resolution, including in terms of costs.

These factors should only encour-
age Ukrainian businesses to consider 
third party funding as a practical in-
strument for the allocation of finan-
cial risks in international arbitration, 
as well as for securing protection of 
their interests in challenging envi-
ronment.

At first sight the third party fund-
ing might seem to be a simple tool. 

However, third party funding, in fact, implicates a variety 
of complex and disputable issues such as confidentiality, 
identity of the claimant, conflict of interest, disclosure of 
the funder’s involvement in the proceedings, security for 
costs, as well as money laundering.

In the end, all concerns associated with engagement 
of the third party funder into commercial arbitration de-
pend substantively on the lex arbitri and law applicable 
to the merits of the dispute. Therefore, prior to resorting 
to third party funding, each prospective claimant should 
carefully consider not only commercial but also legal risks 
based on the applicable legal regimes.


