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Long established as the trading and commercial hub of the Middle East, Dubai combines the excitement of a 
bustling commercial centre with the wide open spaces of a luxurious resort. Located at the cross-roads of Asia, 
Europe and Africa, and offering facilities of the highest international standards combined with the charm and 
adventure of Arabia, Dubai is sure to be another premier destination for the IBA Annual Conference 2011.

To register, please contact:

International bar Association

4th floor, 10 St Bride Street, London EC4A 4AD

Tel: +44 (0)20 7842 0090 Fax: +44 (0)20 7842 0091

www.ibanet.org/conferences/Dubai2011

What will Dubai 2011 offer?
•	 The	largest	gathering	of	the	international	legal	community	in	the	world	–	a	meeting	place	of	more	than	 

4,000	lawyers	and	legal	professionals	from	around	the	world

•	 More	than	180	working	sessions	covering	all	areas	of	practice	relevant	to	international	legal	practitioners

•	 The	opportunity	to	generate	new	business	with	the	leading	firms	in	the	world’s	key	cities

•	 Registration	fee	which	entitles	you	to	attend	as	many	working	sessions	throughout	the	week	as	you	wish

•	 Up	to	25	hours	of	continuing	legal	education	and	continuing	professional	development

•	 A	variety	of	social	functions	providing	ample	opportunity	to	network	and	see	the	city’s	key	sights

•	 Integrated	guest	programme

•	 Excursion	and	tours	programme
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Terms and Conditions for submission of articles

1.	 Articles	for	 inclusion	in	the	newsletter	should	be	sent	to	the	Newsletter	
Editor.

2.	 The	article	must	be	the	original	work	of	the	author,	must	not	have	been	
previously	published,	and	must	not	currently	be	under	consideration	by	
another	journal.	If	it	contains	material	which	is	someone	else’s	copyright,	
the	unrestricted	permission	of	the	copyright	owner	must	be	obtained	and	
evidence	 of	 this	 submitted	 with	 the	 article	 and	 the	 material	 should	 be	
clearly	identified	and	acknowledged	within	the	text.	The	article	shall	not,	
to	the	best	of	the	author’s	knowledge,	contain	anything	which	is	libellous,	
illegal,	or	infringes	anyone’s	copyright	or	other	rights.

3.	 Copyright	shall	be	assigned	to	the	IBA	and	the	IBA	will	have	the	exclusive	
right	 to	first	publication,	both	 to	 reproduce	and/or	distribute	 an	article	
(including	the	abstract)	ourselves	throughout	the	world	in	printed,	electronic	
or	 any	other	medium,	 and	 to	 authorise	 others	 (including	Reproduction	
Rights	 Organisations	 such	 as	 the	 Copyright	 Licensing	 Agency	 and	 the	
Copyright	Clearance	Center)	to	do	the	same.	Following	first	publication,	
such	publishing	 rights	 shall	be	non-exclusive,	except	 that	publication	 in	
another	journal	will	require	permission	from	and	acknowledgment	of	the	
IBA.	Such	permission	may	be	obtained	from	the	Head	of	Publications	at	
editor@int-bar.org. 

4.	 The	rights	of	the	author	will	be	respected,	the	name	of	the	author	will	
always	 be	 clearly	 associated	 with	 the	 article	 and,	 except	 for	 necessary	
editorial	 changes,	 no	 substantial	 alteration	 to	 the	 article	 will	 be	 made	
without	consulting	the	author.

International bar Association
4th floor, 10 St Bride Street

London EC4A 4AD,  United Kingdom

tel: +44 (0)20 7842 0090 

Fax: +44 (0)20 7842 0091

www.ibanet.org

© International Bar Association 2011.

All rights reserved. No part of this publication may be reproduced 
or transmitted in any form or by any means, or stored in any 
retrieval system of any nature without the prior permission of the 
copyright holder. Application for permission should be made to the 
Head of Publications at the IBA address.

Contributions to	this	newsletter	are	always	welcome	
and	should	be	sent	to	the	Newsletter	Editor	at:

newsletter editor
ruth Lansner
Holland & Knight, New York
tel: +1 (212) 513 3440
Fax: +1 (212) 341 7125
ruth.lansner@hklaw.com
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Printed in the 
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Ltd,	Totton,	Hampshire, 
SO40	3WX
www.hobbs.uk.com
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FROm The CO-ChAIRS

From the Co-Chairs

A young lawyer once asked her 
senior partner for advice on how to 
prepare for her career as a business 
lawyer. The senior partner, who 

had enjoyed a long and successful career, 
pondered the question for a minute and then 
said, ‘Nothing ever happened for me as a 
lawyer until one of my clients sold something. 
Learn as much as you can about sales 
transactions... all kinds of sales.’ 

Sales transactions have always been, and will 
remain, the bedrock of the commercial world 
from which some of the most challenging 
and interesting legal problems arise. The 
transaction might involve the distribution 
of consumer goods, the sale of a business, 
e-commerce, sales finance or any of the 
myriad other dealings in goods and services 
that occur every day. The many legal issues 
that flow from these transactions are the focus 
of the International Sales Committee’s work. 

That explains why our Committee has 
been one of the largest and most popular 
committees of the IBA for many years. As 
your Co-Chairs, we want to work with you 
to explore the issues that are most relevant 
to you in a rapidly evolving and changing 
commercial world. 

Our Committee’s sessions for the Dubai 
conference will focus on some of these issues, 
with a special emphasis on the region where 
we will be meeting. One will be a Section-wide 
session with the Franchising and Product Law 
Committees that will continue the popular 
‘Hot topics’ discussion launched at the 2010 
Vancouver conference. We will lead three 
more sessions in Dubai: Sharia-compliant 
financing – structures, trends and challenges 
(co-presented by the Arab Regional 
Forum and the Banking Law Committee); 
Overcoming obstacles to sales in growing 
but challenging markets: India, China and 
the Middle East (co-presented by the Arab 
and Asia Pacific Regional Fora); and Getting 
the most for your money in an international 
acquisition – stripping assets, buying shares 

and more (co-presented by the Corporate and 
M&A Law Committee). ‘Ambush marketing’ 
will be the topic of another session that we 
will co-present with the Product Law and 
Advertising Committee. All of our session 
chairs are planning lively discussions with 
a focus on audience interaction, so your 
participation will be an important part of all 
of these sessions. 

Please be sure to mark your Dubai 
conference calendar for our Committee’s 
buffet dinner on Wednesday evening. The 
venue will be the beachfront of the Al Qasr 
Hotel with a spectacular view of Dubai’s Burj 
Al Arab. This promises to be a memorable 
evening and an excellent opportunity to 
meet other Committee members in a relaxed 
setting. Our Committee’s business meeting 
will be held after our Thursday afternoon 
session. We hope to see you there. 

As Co-Chairs of the International Sales 
Committee, we are fortunate to have the 
support of a diverse group of capable 
and enthusiastic fellow officers. Their 
commitment was demonstrated at the IBA’s 
mid-year officers’ meeting in Warsaw, where 
our Committee’s delegation of 14 officers 
was the largest of any IBA committee. Our 
officers are already at work on plans for the 
2012 Dublin Annual Conference, as well as 
the next issue of this newsletter, expanding 
our membership base, an International Sales 
Committee specialist conference planned for 
early 2013 in New Delhi and other initiatives. 

The Committee needs your input and 
participation too! We invite your ideas 
and especially your offers to support our 
Committee’s work in whatever way you 
think most appropriate. You may connect 
with any of our Committee officers, whose 
contact details will be found on page 5 of this 
newsletter and on the IBA website.

We look forward to seeing many of you in 
Dubai and to working with all of you in the 
days ahead!

Amir Singh 
Pasrich
International	Law	

Affiliates,	New	Delhi

law@vsnl.com

Bruce C Thelen
Dickinson	Wright,	

Detroit

bthelen@ 

dickinsonwright.com
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COmmITTee OFFICeRS

Committee officers
Co-Chairs

Amir Singh Pasrich

International	Law	Affiliates,	New	Delhi

Tel: +91 (11) 4101 2000

Fax +91 (11) 4101 2004

law@vsnl.com

Bruce C thelen

Dickinson	Wright,	Detroit

Tel: +1 (313) 223 3624

Fax:	+1	(313)	223	3598

bthelen@dickinsonwright.com

Senior Vice-Chairs

Nicole Van Crombrugghe

LvP	LAW,	Brussels

Tel: +32 (0) 2373 0910

Fax:	+32	(0)	2375	4525

nicole.vancrom@lvplaw.be

Steven M richman

Duane	Morris,	Hamilton

Tel: +1 (609) 631 2426

Fax: +1 (609) 631 2401

smrichman@duanemorris.com

Vice-Chairs

Sönke Lund

Monereo	Meyer	&	Marinel-lo	Abogados,	Barcelona

Tel:	+34	(93)	487	5894

Fax +34 (93) 487 3844

bcn@mmmm.es

Barton S Selden

gartenberg	gelfand	Wasson	&	Selden,	San	Francisco

Tel:	+1	(415)	788	6230

Fax	+1	(415)	788	7009

bselden@ggwslaw.com

Secretary

Alexander L De Zordo

Borden	Ladner	gervais,	Montreal

Tel:	+1	(514)	954	3191

Fax:	+1	(514)	954	1905

adezordo@blgcanada.com

newsletter editor

ruth Lansner

Holland	&	Knight,	New	York

Tel:	+1	(212)	513	3440

Fax	+1	(212)	341	7125

ruth.lansner@hklaw.com

Treasurer and Young Lawyers Liaison Officer

Javier Canosa

Canosa	Abogados,	Buenos	Aires

Tel:	+54	(11)	5252	2462

Fax:	+54	11	5252	2463

jc@canosa.com.ar

membership Officer

Karl J Veldkamp

Karl	J	veldkamp	Barrister	&	Solicitor,	Toronto

Tel:	+1	(905)	762	9500

Fax:	+1	(905)	762	1173

kveldkamp@veldkamp.ca

Website Officer

Martin reufels

Heuking	Kühn	Lüer	Wojtek,	Cologne

Tel:	+49	(221)	205	20

Fax:	+49	(221)	205	21

m.reufels@heuking.de

Special Projects Officer

Peter trepte

grayston	&	Company,	Brussels

Tel: +32 (2) 737 1360

Fax: +32 (2) 791 9271

petertrepte@

graystoncompany.com

Subcommittee Officers

Sales of Goods

Chair

Cristina Martinetti

Buffa	Bortolotti	&	Mathis	Studilegali	Ass,	Turin

Tel:	+39	(011)	574	1111

Fax:	+39	(011)	574	1141

c.martinetti@bbmpartners.com

Vice-Chair

Christopher S W Blake

Hahn	Loeser	&	Parks,	Cleveland

Tel:	+1	(216)	274	2552

Fax: +1 (216) 241 2824

cswblake@hahnlaw.com
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Agency Distribution Agreements

Chair

Christie Helmer

Miller	Nash,	Portland

Tel:	+1	(503)	205	2464

Fax:	+1	(503)	224	0155

chris.helmer@millernash.com

Vice-Chair

Şebnem Işik

Mehmet	gun	&	Partners,	Istanbul

Tel:	+90	(212)	354	0000

Fax:	+90	(212)	274	2095

sebnem.isik@gun.av.tr

Financial Aspects of International Sales

Chair

Carlos Valls

Iuris	valls	Abogados,	Barcelona

Tel: +34 (93) 368 0420

Fax:	+34	(93)	237	5555

Vice-Chair

Dalton J Albrecht

Miller	Thomson,	Toronto

Tel:	+1	(416)	597	4360

Fax:	+1	(416)	595	8695

dalbrecht@millerthomson.com

Government Procurement

Chair

Pieter W tubbergen

Schaap	&	Partners,	Rotterdam

Tel: +31 (10) 277 03 91

Fax: +31 (10) 277 0416

tubbergen@schaap.eu

Vienna Convention

Chair

Barbara Helene Steindl

Brauneis	Klauser	Prändl	Attorneys-at-Law,	vienna

Tel:	+43	(1)	53	212	1014

Fax:	+43	(1)	53	212	1020

b.steindl@bkp.at

Vice-Chairs

Judith A Lee

gibson,	Dunn	&	Crutcher,	Washington,	DC

Tel:	+1	(202)	955	8500

Fax:	+1	(202)	467	0539

jalee@gibsondunn.com

Dirk Schwenn

Schomerus	&	Partner,	Hamburg

Tel:	+49	(40)	37	601	2253

Fax: +49 (40) 37 601 199

dirk.schwenn@schomerus.de

Complex Acquisitions

Chair

George Anthony ribeiro

Riberiro	Hui,	Hong	Kong

Tel:	+852		2160	3201

Fax:	+852	2537	7636

g.ribeiro@ribeirohui.com

Vice-Chair

robin Philip

Bruun	&	Hjejle,	Copenhagen

Tel:	+45	334	5000

Fax:	+45	3334	5050

rp@bruunhjejle.dk

regional reporting

Chair

Florian Amereller

Mena	Associates	in	association	with	Amereller	

Rechtsanwaelte,	Baghdad

Tel: +964 (74) 0032 3429

fa@amereller.com

Vice-Chair

Frank Chudzick

Siemens	FZ,	Dubai

Tel:	+971	(0)	55	200	1122

frank.chudzick@siemens.com]

Commodity Sales

Chair

Walter H Lion

McLaughlin	&	Stern,	New	York

Tel:	+1	(212)	448	6253

Fax: +1 (212) 448 6267

wlion@mclaughlinstern.com

LPD Administrator

Kelly Savage

kelly.savage@int-bar.org
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IBA ANNUAl CONFeReNCe – DUBAI, 30 OCTOBeR – 4 NOVemBeR: OUR COmmITTee’S SeSSIONS

International Sales 
Committee sessions

Hot topics for international sales, international 

franchising, and product law and advertising
Joint session with the Franchising and Product Law Section.
International	sales,	international	franchising	and	product	
law	and	advertising	are	experiencing	evolutionary	
changes	that	will	continually	affect	the	core	of	daily	legal	
practice.	These	changes	require	periodical	re-examination	
of	current	approaches	to	both	clients’	and	lawyers’	
businesses.	This	discussion-based	session,	hosted	by	the	
three	committees,	will	highlight	recent	developments	
using	experienced	practitioners	to	lead	a	discussion	on	
relevant	law	and	practice.	Participants	will	move	from	
one	table	to	another,	covering	a	number	of	hot	topics	of	
current	interest	and,	in	the	process,	actively	discussing	
issues	with	other	participants	and	the	moderators.	Each	
moderator	will	have	prepared	for	discussion	issues	arising	
from	a	topic	of	international	significance.	

mONDAy 0930 – 1230

Promoting sales by the use of ambush-

marketing – do sponsorship rights hamper 

competition?

Joint session with the Product Law and Advertising 

Committee.

This	session	will	address	the	legal	issues	related	to	

ambush	or	guerrilla	marketing	from	the	perspective	

of	the	major	legal	jurisdictions.	How	are	sponsorship	

rights	regulated	and	protected?	The	session	will	address	

issues	such	as	the	protection	of	trademark	rights,	

unfair	competition,	advertising	regulation,	procedural	

enforcement,	etc.	In	addition,	the	session	will	look	into	

relevant	aspects	of	contract	drafting.

mONDAy 1430 – 1730

Sharia-compliant financing – structures, trends 

and challenges 

Joint session with the Arab Regional Forum and the 

Banking Law Committee.

The	lack	of	financing	can	often	be	an	impediment	

in	sale	transactions.	Sharia-compliant	Islamic	finance	

structures	are	becoming	increasingly	common	in	these	

transactions	and	can	provide	a	means	to	clear	this	

impediment,	opening	the	door	to	some	very	attractive	

markets.	Export	and	asset	financing	transactions	are	

especially	compatible	with	the	predominantly	asset-

based	structure	of	Islamic	finance.

This	session	will	consider	the	structures,	trends	and	

challenges	of	Sharia-compliant	finance	through	a	case	

study	that	will	explore:

•	 Sharia	principles	governing	a	sale	contract	(bay’a), 

interest (riba),	and	risk	(gharar); 

•	 Sharia-compliant	export	financing	contracts	

(murabaha, tawarruq, ijara) and other sophisticated 

Sharia-compliant	finance	structures;

•	 security	and	export	credit	agency	insurance	for	Sharia-

compliant	transactions;

•	 the	challenges	that	arise	when	conventional	structures	

are	adapted	to	Sharia	requirements;

•	 specific	regulatory	and	accounting	issues,	such	as	

booking	‘loans’	versus	‘trade	receivables’;	and	

•	 the	practical	issues	of	litigation,	enforcement	and	

Sharia	defences	‘when	things	go	wrong’.

TUeSDAy 0930 – 1230

International Sales Committee retreat
29–30	OCTOBER	2011
The	Committee	retreat	has	now	become	a	regular	pre-conference	feature,	and	this	year	we	have	planned	a	short	
overnight	trip	to	Abu	Dhabi.	It	promises	to	be	exciting	with	a	tour	and	an	overnight	stay	at	the	Meridien	Hotel.	
We	hope	that	it	gives	you	an	opportunity	to	meet	several	committee	officers.	Details	can	be	obtained	from	Mr	
Karl	veldcamp:	kveldkamp@veldkamp.ca.

Continued overleaf
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Overcoming obstacles to sales in growing  

but challenging markets: India, China and  

the middle east

Joint session with the Arab Regional Forum and the Asia 

Pacific Regional Forum.

In	an	increasingly	interconnected	world,	competition	

among	nations	for	trade	and	investment	is	intense.	This	

session	will	examine	tariff	and	non-tariff	barriers	and	

other	legal	rules	in	India,	China	and	the	Middle	East	

and	consider	how	these	rules	may	affect	the	flow	of	

trade	and	investment.	The	session	chairs	will	outline	in	

comparative	fashion	a	range	of	obstacles	to	cross-border	

sales	in	these	markets	and	then	engage	the	audience	in	

a	discussion	of	the	practical	problems	they	present.	The	

session	will	conclude	with	a	review	of	potential	solutions	

to	clear	these	hurdles	and	an	evaluation	of	the	relative	

attractiveness	of	each	of	these	markets.	

WeDNeSDAy 1430 – 1730

International Sales Committee Dinner 

Al Qasr Beach Platform, Dubai.

WeDNeSDAy 2030

Getting the most for your money in an 

international acquisition – stripping assets, 

buying shares and more

Joint session with the Corporate and M&A Law 

Committee. 

‘To	buy,	or	not	to	buy	(the	shares	or	the	assets)’,	that	is	

the	timeless	question	asked	by	purchasers	in	cross-border	

acquisitions.	Even	after	a	deal	has	been	structured,	

this	question	may	arise	again	as	due	diligence	and	

negotiations	expose	potential	liabilities,	tax	issues	and	

other concerns. 

This	session	will	consider	this	question	through	a	

comparative	analysis	of	model	asset	and	share	purchase	

agreements,	such	as	those	of	the	International	Chamber	

of	Commerce	and	others.	The	panel	will	review	both	

civil	law	and	common	law	approaches	and	will	invite	an	

open	discussion	with	the	audience	about	the	issues	and	

possible	solutions.	

ThURSDAy 1430 – 1730

International Sales Committee business meeting

ThURSDAy 1730 ONWARDS

PUBLISHED	OCTOBER	2010

To	order,	please	visit:	
www.ibanet.org/publications/
mediation_book/medbook_
home.aspx

IBA E-Book:

mediation Techniques

I B A  P U B L I C A t I o N

Editor:	Patricia	Barclay,	Co-Chair	of	the	IBA	Mediation	Techniques	Subcommittee

Although	there	are	many	books	about	mediation,	most	of	them	concentrate	on	a	single	topic	or	
have	a	bias	towards	the	theoretical	or	philosophical.	This	book	aims	to	take	a	different	approach.	
The	Mediation	Techniques	Subcommittee	of	the	International	Bar	Association	felt	that	there	was	
a	need	for	a	practical	collection	of	tips	from	and	for	practising	mediators	of	different	styles,	facing	
different	sorts	of	issues	and	still	be	usable	by	mediators	at	an	early	stage	in	their	career	but	also	to	
contain	sufficient	variety	to	still	be	interesting	to	more	experienced	mediators.	

The	format	of	this	e-book	is	a	series	of	short	essays	by	practitioners	covering	the	topic	from	
pre-mediation	planning	through	to	post	mediation	follow	through,	interspersed	with	pages	of	
short	hints	and	tips	to	which	we	hope	users	will	add	their	own	points	as	their	practice	develops.	
The	final	section	of	the	book	deals	with	the	use	of	mediation	in	different	fields	and	is	intended	
to	provoke	debate	as	to	how	mediation	could	be	advanced	into	new	areas	as	well	as	providing	
information	about	topics	with	which	many	readers	will	be	unfamiliar.	You	will	find	some	
duplication	and	much	contradiction	of	advice	throughout	the	book	as	what	works	for	one	person	
in	one	situation	will	be	inappropriate	for	another.	It	is	this	flexibility	that	makes	mediation	such	an	
attractive	form	of	dispute	resolution	and	this	book	a	valuable	resource.	

This	book	is	available	as	a	PDF	download	(to	mobile	devices,	to	PCs	or	to	print	off)	and	a	more	
interactive	version	of	the	book	is	available	on	the	website.	A	discussion	area	for	people	who	buy/
subscribe	to	the	e-book	is	also	available.	



The International bar 
Association’s Human 
rights Institute (IbAHrI)
The International bar Association’s Human rights Institute (IbAHrI), established in 1995, 

has become a leading global force in human rights, working to promote and protect 

the independence of the judiciary and the ability of lawyers to practice freely and 

without interference under a just rule of law. The IbAHrI runs training programmes 

and workshops, capacity building projects with bar associations, fact-finding missions, 

trial observations; issues regular reports and press releases disseminated widely to un 

bodies, international governmental and non-governmental organisations and other 

stakeholders; and undertakes many other projects working towards its objectives.

All	our	activities	are	funded	by	grants	and	individual	donations.		

Become	a	member	for	just	£35	a	year	–	less	than	£3	a	month	–	to	help	support	our	projects.	Your	

contribution	will	have	a	tangible	effect	on	the	protection	and	promotion	of	human	rights	around	the	world.

visit	www.ibanet.org/IbAHrI.aspx	for	more	information,	and	click	join	to	become	a	member.		

Alternatively,	email	us	at	hri@int-bar.org.

Our work around the world

	 Work	carried	out	prior	to	2010	 	 	 Work	carried	out	in	2010
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Christopher  
S W Blake
Hahn	Loeser	&	Parks,	

Cleveland

cswblake@hahnlaw.com

When a sale of goods goes 
south: freezing orders, 
cancellation of contract, 
damages, business interruption
Session Chairs
Alex De Zordo Borden Ladner Gervais, Montreal, 
Quebec, Canada
Henry Shyn Yoon and Yang, Seoul, South Korea

Panellists
Angelo Anglani Ughi e Nunziante, Rome, Italy
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Alex	De	Zordo	and	Henry	Shyn	moderated	a	two-
part	panel	discussion	in	this	joint	session	between	
the	International	Sales	Committee	and	the	Asia	
Pacific	Forum	at	the	IBA	2010	Annual	Conference	in	
vancouver.	The	first	part	of	the	discussion	focused	on	
recommendations	for	the	recourse	of	a	seller	in	the	
event	an	international	sale	of	goods	‘went	south’	to,	
among	other	items,	recover	the	goods.	The	second	
part	of	the	panel	concentrated	on	advice	for	the	
recourse	of	a	buyer	in	such	circumstances	to,	among	
other	items,	obtain	possession	of	the	goods	to	which	
they	may	be	entitled.

Purchaser – when is a demand letter the 
best first option?

Mr De Zordo moderated the first part of 
the panel and introduced a situation where 
a purchaser had not received goods it had 
ordered from an international seller. He then 
asked the panellists whether a demand letter 
was the right first step to recourse and, if so, 
what that demand letter should include and 
who should receive it. Angelo Anglani of Ughi 
e Nunziante advised that in a United Nations 
Convention on Contracts for International 

Sale of Goods (CISG) context, and if time 
permitted, he would recommend sending a 
formal demand letter to the seller to: 
•	 clarify	that	the	seller’s	obligation	is	

essential;
•	notify	an	additional	limited	period	of	

performance and then terminate for 
fundamental breach if the seller does not 
comply;

•	 terminate	the	contract,	if	the	contract	
permits;

•	 interrupt	the	statute	of	limitations;	and	
•	put	the	purchaser’s	claim	for	damages	in	

writing to start the clock on interest on 
damages. 

The purchaser should notify all possible 
plaintiffs, including the shipping company and 
the issuer of a letter of credit, if one is involved, 
as such a notification may stop the issuer from 
paying a claim, he said. Philip Walravens of 
Verhaegen Walravens opined that even if there 
are only slight delays in delivery, it is crucial 
for a purchaser to document the delay and the 
damages that delay may cause. Michael Hales 
of Nabarro  added that the UK civil system 
requires a letter of demand before a purchaser 
may commence litigation. 

If the goods are received, but defective, 
Mr Hales said, a purchaser may not have a 
practical opportunity to reject delivery of 
the goods, making a demand letter a normal 
option in such circumstances. Overall, said 
Amy Davison of Borden Ladner Gervais, 
demand letters provide maximum flexibility 
in recourse situations, are cost effective and 
can start evidentiary collection in advance of 
litigation. Ms Davison cautioned, however, 
that practitioners in Canadian situations 
should draft such letters carefully to avoid 
the common law protection against harm 
to reputation. She noted that Canada does 
not require a demand letter to be sent prior 
to litigation and that a demand letter does 
not restart any limitation period. As a result, 
commencing litigation may be a better course 
in a time-sensitive situation. 
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Purchaser – if a demand letter is ineffective, 
is a lawsuit the next best option?

Mr De Zordo then updated the facts presented 
and alerted the panellists that the purchaser’s 
demand letter was ineffective and costs 
caused by the delay of the goods’ delivery 
were mounting. He then asked the panellists 
to advise the purchaser whether to sue the 
seller or pursue another course of action. 
Mr Walravens indicated that the purchaser 
must determine upfront whether to pursue 
specific performance or cancel the contract 
and pursue damages, because the purchaser 
cannot change its course under the CISG once 
it commences an action. The purchaser should 
also consider whether one jurisdiction tied to 
the matter might provide relief and what the 
sales contract itself allows for recourse, he said. 
For example, courts in many countries will 
provisionally, in summary proceedings, enjoin 
a party to take or not take an action even if 
the applicable contract clearly states that the 
other countries’ courts have sole jurisdiction 
and laws should be applied, and that other 
countries’ courts have sole jurisdiction, he said. 

Choosing between litigation and arbitration 
in such a matter is primarily a question of 
enforcement, Mr Hales commented. If the 
seller is located in a country that recognises 
reciprocal enforcement of foreign judgments, 
Mr Hales said he would advise a UK purchaser 
to sue the seller because litigation is quicker 
and cheaper than arbitration in the UK. 
However, countries such as the United 
States, China and Russia do not reciprocally 
enforce UK judgments, he said, in which 
case he would recommend arbitration where 
enforcement can take place under the New 
York Convention. Even then, the purchaser 
might have difficulty enforcing the decision, 
especially in China. Mr Hales said that in 
choosing between litigation or arbitration he 
would also consider: 
•	 the	remedies	each	process	specifically	

provides; 
•	what	type	of	process	would	suit	the	dispute	

and what experience levels the parties have; 
and 

•	what	level	of	discovery	applies.	

Purchaser – options for extraordinary 
remedies

The panellists then discussed whether the 
purchaser might have any extraordinary 
remedies in any jurisdictions to obtain 
delivery of the goods. Mr Hales said the 

purchaser should first determine whether it 
still wanted the goods and the likelihood it 
would ever get them without an extraordinary 
remedy. He said that under the CISG and UK 
law, when evaluating a demand for specific 
performance, the courts would look at 
whether the goods are specially manufactured 
or widely available, whether the market for 
the goods is falling or rising and whether 
there are other commercial options available. 
In the UK, specific performance could be 
an option depending on the circumstances, 
Mr Hales noted, but the purchaser should 
also evaluate whether it would need any 
corresponding injunction or order to be 
enforceable in another country and, as 
a result, whether the seller could avoid 
compliance. He added that a freezing order 
was unlikely to be available in the absence 
of particular circumstances in the UK, but 
another option in the event of evidence of 
fraud might be to block any letters of credit 
the seller might claim against to get payment. 

Mr Walravens noted that in Belgium a 
purchaser could only take action to block 
collection under such a letter of credit if the 
purchaser could make a reasonable case that 
the seller committed some sort of fraud. Mr 
Walravens indicated that in his jurisdiction, it 
would be easier to ‘seize and freeze, provided 
the assets of the other party can be located’. 

Ms Davison alerted the panel that Canadian 
law allows a purchaser to apply in court for 
a civil search warrant without notice to the 
subject party. With this type of warrant in 
hand, the purchaser could enter the seller’s 
premises to search for documents and other 
evidence to prove the purchaser’s case, she 
said. In Canada, the purchaser could also 
pursue an order to freeze the seller’s assets 
or an order to acquire information about the 
seller from lenders or other involved third 
parties. In addition, Canadian law provides 
for asset seizures in some circumstances, 
which require an affidavit of the moving party 
and identification of the particular assets. 
The affidavit must include an acceptance of 
any future obligation to pay damages and 
penalties if it is later determined that the 
order was not merited. Mr Anglani noted that 
Italian law also provides for a seizure order 
for documents that might be used in a lawsuit. 
In addition, if the matter involves fraud, a 
purchaser in Italy could file criminal charges 
and get the government to seize the goods, 
while the purchaser could simultaneously 
pursue a civil action against the seller. Italian 
civil courts do not hesitate, where good 
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grounds are shown, to intervene and grant 
urgent effective measures, including:
•	 seizure	of	chattels	or	assets	whose	title	is	

at issue, when their temporary seizure and 
management appear to be opportune; 

•	 freezing	orders	on	chattels	or	assets	(granted	
where the moving party seeks a monetary 
award against the defendant and shows that 
there is the danger that such chattels or 
assets, which in fact represent a guarantee 
for the satisfaction of credit, may be lost) 
and, if none of the above is sufficient; 

•	any	opportune	urgent/interim	remedy,	
provided that the moving party provides 
evidence of imminent danger of 
irreparable harm. 

Seller – is a demand letter the best  
first option?

Mr Shyn moderated the second part of the 
panel, where panellists considered a situation 
where a seller had granted a long-term 
international customer favourable payment 
terms and a longer payment schedule, but 
the customer had failed to pay a number of 
completed orders and had made additional 
orders. Mr Shyn asked the panellists to 
consider whether a demand letter was the 
right first step to recourse for the seller.

David Brown of Stikeman Elliott said that, 
from the Canadian perspective, whether to 
send a demand letter in the context presented 
had more to do with business practicality and 
the sender’s purpose than legal recourse. Mr 
Brown said he would send a demand letter: 
•	 if	the	seller	must	do	so	under	law	as	a	

condition to a subsequent recourse action 
the seller might want to take in the future; 

•	 to	send	a	message	to	the	customer	that	
escalates the issue; and 

•	 to	put	the	customer	on	notice	of	the	scope	
of the seller’s potential harm. 

He cautioned that, owing to the seller’s 
relationship with the customer, the seller 
should only send such a letter when necessary 
and might want to focus on other restorative 
actions, such as stopping future shipments 
until the customer pays for the goods in 
advance. He also said he would advise the 
seller to investigate why its customer might 
be missing payments. Could the customer 
be having a harder time selling the seller’s 
products to its own customers, hinting 
at a problem from the seller’s side of the 
equation? If the seller’s desire were to escalate 
the issue, Mr Brown recommended having 
the seller’s lawyer send the demand letter and 

draft it using the strongest language possible. 
If, however, the seller might salvage the 
relationship, the letter should come from the 
seller itself.

From the German perspective, Martin 
Reufels of Heuking Kühn Lüer Wojtek said 
that the seller’s delivery of a demand letter 
might mean lawyers get involved sooner, 
which could lead to a quicker resolution of 
the disputes. Any demand letter could also 
integrate short deadlines, certain remedies, 
affect grace periods and document other 
failures to comply with the applicable sales 
contract, he said. In addition, Mr Reufels said 
that any rejection of the letter could be used 
in an injunction proceeding.  

Separate and apart from the demand 
letter, Arthur Davis of Norton Rose Australia 
recommended that the seller immediately 
determine the location of the goods and, if 
the goods are accessible, consider taking all 
steps to take possession of them. Acquiring 
possession of those goods would depend on 
the allowances provided under applicable 
law, he said. Under Australian law, Mr Davis 
said, certain circumstances would allow the 
seller a right of re-entry to take possession. 
Normally, Australian contracts also provide 
that the goods must be separated and be 
identifiable, which would aid recovery. 
Australian law also provides for instances of 
self-help, he said, which are complicated if 
the premises where the goods are located are 
owned by a third party.

Kazuma Higuchi of Ohara Law Office 
said that it would be common for a seller in 
Japan in this situation to start its attempts 
at recourse with a demand letter, which is 
persuasive in a seller’s argument for interest 
to be paid by the customer after the seller has 
been harmed. In Japan, however, a demand 
letter is not a prerequisite for any legal action 
and a demand letter may in fact alert the 
customer to the vendor’s plans, giving the 
customer time to hide the assets, he said.

Seller – if a demand letter is ineffective,  
is a lawsuit the next best option?

The panellists then discussed whether a 
lawsuit or other proceedings might better 
benefit the seller in the event that the 
seller’s demand letter were ineffective in 
resolving its disputes with its customer. Mr 
Reufels cautioned that certain collateral 
agreements might apply to the goods, and 
those agreements and the third parties 
that are parties to them – including parties 
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that might hold the assets in question – are 
not likely to be bound by the terms of any 
arbitration clause in the contract between 
seller and customer. Were the seller to litigate, 
Mr Reufels said, he would advise the seller to 
pursue an injunction or specific performance 
remedies in the customer’s jurisdiction. If 
time were truly of the essence, Mr Davis noted 
that mediation might be the best option 
for the seller, because the mediation setting 
could conceivably allow each party to present 
its issues to the other party the quickest. Mr 
Reufels noted that in Germany, however, 
courts themselves can convene a ‘fast session’ 
in some limited situations if time is truly of 
the essence. 

Mr Higuchi noted that in Japan, however, 
alternative dispute resolution has not yet 
been a popular option as a matter of practice. 
Litigation in Japan has no discovery, no United 
States-style depositions and no jury and is 
relatively quick and fairly straightforward, 
making the process as ‘friendly as arbitration’. 
Mr Shyn also noted that, in South Korea, 
litigation is generally preferred over arbitration 
except in the international context, in which 
cases parties most often arbitrate because they 
fear that they don’t understand each other’s 
legal systems. 

Seller – options for extraordinary remedies

Mr Shyn indicated that, separate and apart 
from any civil action, he would consider filing 
a complaint with the prosecutor’s office for a 
criminal investigation against the customer in 
the matter presented. Mr Higuchi advised that 
in Japan, the seller could request a preliminary 

injunction for monetary payment through the 
court, though the court generally requires the 
seller to deposit a substantial bond equivalent 
either to the amount in dispute or value of 
the assets involved. Mr Higuchi said the seller 
could also withhold delivery of other products 
to the purchaser, unless there is a contractual 
obligation to do so even in the case of the 
dispute. Self-help is also an option, he said, but 
should be pursued and completed peacefully 
and lawfully by the seller.

Mr Davis noted that Australian law provides 
methods by which the seller can track any 
potential proceeds to third parties and get 
an accounting of those proceeds in an effort 
to attach them. Mr Brown commented that, 
under Canadian law, the seller could pursue 
a pre-judgment garnishment order. Any 
garnishment could lead to a quick settlement 
discussion, he said. In addition, Mr Brown 
said, the seller under Canadian law could stop 
shipments in process if there is a material risk 
of non-payment.

All panellists concluded the session by 
discussing various ways to best protect the 
seller from similar adverse consequences at 
the time of the drafting of the applicable sales 
contract. Recommendations by the panellists 
and audience members included:
•	 integrating	key	terms	and	laws	into	the	

contract, so long as the applicable law is not 
a civil law jurisdiction; 

•	 adding	explicit	seizure	rights;	
•	 requiring	the	customer	to	explicitly	waive	

defences; 
•	 adding	agreements	to	pursue	‘speedy	

procedures’ of resolution; and 
•	 shifting	burdens	of	proof	to	the	customer.	
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P
acta sunt servanda: under Belgian law 
this principle is paramount and it only 
tolerates a few exceptions, such as 
force majeure. Hardship in turn is not 

envisaged by the Belgian Civil Code.
As opposed to legal systems in other 

EU Member States, to the UNIDROIT 
Principles of International Commercial 
Contracts, the Principles of European 
Contract Law or the Common Frame of 
Reference, Belgian law does not allow 
parties to revisit a contract as a result of 
hardship. This is generally defined as an 
unexpected change of circumstances that 
materially affects the equilibrium of the 
parties’ respective performances in the 
absence of any fault of either party. The 
Cour de Cassation has reaffirmed this 
in a number of major court decisions. 
According to the Belgian Supreme Court, 
the principle of performance in good faith 
does not imply that the beneficiary of a 
contractual obligation would be deprived of 
his right to claim compliance therewith as 
a result of unexpected circumstances that 
make performance more onerous. One of 
those decisions, however, reserved the case 
where requiring compliance under those 
circumstances would amount to an abuse 
of law. Most Belgian authors approve the 
position of the Cour de Cassation and it 
is recommended that parties address that 
issue by inserting appropriate provisions 
into their contracts.

The refusal to encompass hardship as an 
exception to the pacta sunt servanda principle 
has been the subject of increasing criticism 
over the last years, in particular subsequent to 
the current climate of global instability.

The decision made by the Cour de 
Cassation on 19 June 2009 (C.07.0289.N) has 
therefore been widely acclaimed as ground 
breaking, although it is as yet unclear whether 
that decision, which was issued in respect 
of an international sale of goods, will be 
extended to other domains.

The decision is also of major interest at 
an international level. It is the first court 
decision that rules in favour of Article 79 of 
the United Nations Convention on Contracts 

Nicole Van 
Crombrugghe
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belgium: Article 79 CISG 
and hardship

for the International Sale of Goods (CISG) 
extending to hardship and also the first court 
decision at such a high level which refers to 
the UNIDROIT Principles of International 
Commercial Contracts in order to fill a gap 
present in the CISG.

Facts

The case at stake involved a series of sales 
contracts regarding the delivery of metallic 
hoses. Although the price of steel had 
drastically increased by 70 per cent, as a result 
of a boom in demand in China, the purchaser 
refused to negotiate any price increase. The 
agreement contained no contractual remedy 
for a situation of that nature. An interim 
court decision required:
•	 the	seller	to	execute	delivery	under	threat	

of a penalty payment; and 
•	 the	purchaser	to	deposit	half	the	amount	

of the price increase required by the seller 
with the Caisse des Dépôts et Consignations 
(similar to a deposit in court). 

The purchaser then sought condemnation 
of the seller to deliver the goods at the 
price agreed and to compensate him for the 
damage caused by late delivery.

The first judge was of the opinion that 
even if Article 79 CISG would encompass 
hardship, the seller would not be in a 
position to rely on that provision in the 
circumstances at issue since price variations 
and limited stocks are foreseeable. In 
addition, the court considered that Article 
79 CISG would anyway only refer to force 
majeure (in other words, Article 79 CISG 
would exclude hardship as an exemption 
from liability) and that CISG would not 
encompass hardship. Neither would Article 
7.2 CISG allow the application of a national 
theory of hardship, which in any case would 
not have been available as Belgian law does 
not encompass hardship. Rather surprisingly, 
based on equity as per Article 1135 of the 
Belgian Civil Code, the court finally decided 
that the deliveries made after the interim 
decision had been issued would be charged 
at the original price increased by half the 
amount of the price increase claimed by the 
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seller. Earlier deliveries would be invoiced at 
the original price, without increase.

The Court of Appeal overturned that first 
decision on the grounds that, in the absence 
of a specific provision of the CISG to exclude 
a price revision further to an unexpected 
change of circumstances, reference needed 
to be made to the law governing the contract 
in order to fill in the gap. In that occurrence 
French law was applicable and French 
law allows renegotiation of the contract, 
pursuant to the need to perform in good 
faith. According to the Court of Appeal, 
the stubborn refusal by the purchaser to 
renegotiate amounted to a contractual fault, 
which justified the refusal by the seller to 
deliver. As the purchaser had been obliged to 
supply pursuant to the interim court decision, 
he was entitled to an indemnity.

Decision of the Belgian Cour de Cassation 

The Cour de Cassation dismissed the appeal 
lodged by the purchaser against the decision 
of the Court of Appeal. In line with the latter’s 
position, the Cour de Cassation considered 
that changes of circumstances that could not 
reasonably be expected when concluding 
the contract and that are likely to make 
performance excessively onerous may amount 
to an impediment as per Article 79 CISG.  

In other words, the Cour de Cassation, 
thereby also breaking new ground at an 
international level, endorsed the position 
expressed by the CISG Advisory Council 
Opinion No 7, according to which ‘a change 
of circumstances that could not reasonably 
be expected to have been taken into account, 
rendering performance excessively onerous 
(“hardship”), may qualify as an “impediment” 
under Article 79(1). … Therefore, a party 
that finds itself in a situation of hardship as an 
exemption from liability under Article 79’.

By reference to Article 7 CISG, the 
Cour de Cassation then went on to state 
that promoting uniformity when settling 
questions remaining unsettled by the CISG, 
such as appropriate remedies in a situation 
of hardship, requires referral to the general 

principles of international commercial 
law, such as the UNIDROIT Principles 
of International Contracts. The Cour de 
Cassation concluded that, pursuant to those 
Principles, the party that invokes a change of 
circumstances that fundamentally upsets the 
equilibrium of the contract is entitled to claim 
the renegotiation of the contract.

Criticism

The decision of the Cour de Cassation, 
although highly praised as a major step 
towards the recognition of hardship as a cause 
allowing the revision of contracts, of course 
also attracted a fair amount of criticism.

For instance, the reference to the 
UNIDROIT Principles as depositary of the 
general principles embodied in the CISG 
is considered excessive: the UNIDROIT 
Principles can only be used to develop the 
general principles contained in the CISG, 
being here good faith and preservation of 
the contract. The UNIDROIT Principles in 
turn do not embody those general principles 
as such. 

Also the Cour de Cassation only referred 
to one of the steps provided by Article 6.2.3 
of the UNIDROIT Principles, that is the 
right to request renegotiation, and it left 
unanswered the question of the consequences 
of unsuccessful renegotiation. It has also 
been questioned whether the change of 
circumstances at issue was sufficient to be 
qualified as hardship. There is certainly 
doubt, bearing in mind the continuous 
nature of the crises the world is going 
through, that parties who did not take care to 
insert an explicit hardship provision in their 
agreement may still be allowed reasonably to 
claim that the change of circumstances was 
not foreseeable.

This recognition of the UNIDROIT 
Principles as a source of uniform 
interpretation of the CISG at such a high level 
of jurisdiction, however, is worth underlining 
and so is the position adopted by the court as 
regards the interpretation of Article 79 CISG.
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CANADIAN GeNeRAl exPORT PeRmITS FOR CRyPTOGRAPhIC SOFTWARe

Canada, like the US, controls the 
export of certain types of software 
and software applications that involve 
encryption technology or have 

sophisticated encryption keys embedded 
therein. Export permits are required for 
destinations other than the US for high-
strength encryption products. Such controls 
extend to controlling ‘exports’ by means of 
electronic access to the software maintained 
on a server in Canada. This control extends to 
software applications developed by commercial 
companies that may only be for marketing, 
customer support or customer relations 
purposes relating to international sales of 
goods. The products may have no military 
or sensitive applications per se; however, if 
such software contains ‘links’, or can ‘call’, 
to commercial third-party software products 
that contain strong encryption (key length 
greater than 56 bit in the case of symmetric 
algorithms, or in excess of 112 or 512 bit in the 
case of asymmetric algorithms), the Canadian 
authority, Foreign Affairs and International 
Trade Canada (DFAIT), takes the position that 
the software that links to strong encryption 
software is controlled even if there is no access 
to the encryption source code.

This extensive control of what could be 
everyday software (eg marketing software that 
‘links’ to commercial software with encryption 
to limit access to password enabled users) 
can cause a great deal of difficulty to 
companies engaged in international sales. 
The compliance costs are significant if the 
company wants to let contractors, customers 
and employees in third countries have access 
to the software.

The consequences of non-compliance 
with export permits requirements could 
be significant and may result in corporate 
penalties or indictable (felony) offences for 
officers. While there were certain general 
export permits that applied to authorise 
industrial goods to friendly, essentially 
COCOM (NATO) countries, such as General 
Export Permit 30, these did not apply to 
encryption technology. There was a General 

Export Permit, GEP 29, that could have 
applied to encryption technology but this 
was withdrawn from the DFAIT website some 
years ago. There was dispute about whether 
it potentially still had application as it was 
still listed in the Regulations to the Export 
Import Permits Act (the difficulty was that 
it referred to the old Export Control List 
numbering system, which has not been 
used since 2006 when Canada moved to the 
International Nomenclature).

However, Canada has recently created 
a new type of multiple destination 
permit (MDP), referred to as the ‘EU+5 
Cryptography Permit’. It essentially involves 
submitting an application for a MDP using 
the DFAIT EXCOL online permitting 
system. This type of permit is specifically for 
cryptography controlled under Group 1, 
Part 2, Category 5. It authorises exports to 
final consignees in the 26 EU countries plus 
Switzerland, Japan, Norway, New Zealand 
and Australia. The permit applies for five 
years, which is considerably longer than an 
individual export permit, which is limited 
to two years. It is necessary to confirm 
that the end use is not related to research, 
development or production of chemical, 
biological or nuclear weapons or any missile 
programmes.

There are some exceptions to the use of 
the EU+5 Permit. These include Export 
Control List items 1-5.A.2.a.2, 1-5.A.2.a.4 
and 1-5.A.2.a.9. Further, the permit does 
not allow for export to countries under the 
Area Control List or those countries that are 
subject to economic sanctions.

While the Area Control List is limited to 
Burma, North Korea and Belarus, other 
countries subject to restrictions include 
Afghanistan, Congo, Cote d’Ivoire, Cuba, 
Eritrea, Guinea, Iran, Iraq, Lebanon, Liberia, 
Pakistan, Rwanda, Sierra Leone, Somalia, 
Sudan, Syria and Zimbabwe.

It is necessary to complete the application 
form through the EXCOL online system and 
provide the completed Communications 
and Security Establishment Canada (CSEC) 
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‘Cryptography and Information Security 
Product Questionnaire’, which incorporates 
information required by both the CSEC 
and DFAIT’s Export Control Division. This 
is a somewhat involved process; however, 
once it is completed and exporters have 
complied with all the terms and conditions 
that may be stated on the cryptography 
permit, they may export without applying 
for an individual export permit to any of the 
31 countries by simply citing the permit on 
their export declaration. Records must be 
kept for at least six years following the end 
of such year in which the export took place 
that show the permit is being complied with 
and all due diligence has been undertaken. 
This will include not only invoices and 
purchase orders but also statements of work 
and any correspondence to ensure that the 

final consignee is in one of the permitted 
countries. It is also necessary to keep records 
of the end use.

While the new cryptography permit is a 
welcome development for multinational 
companies to allow streamlined access to 
offices located outside Canada for software 
located in Canada, or even to transfer 
software to and among these various offices, 
the bad news is that India is not included 
among the authorised countries. India is a 
significant outsourcing destination likely to 
give rise to encryption technology transfers 
or access issues. Often Indian outsourcing 
companies provide maintenance of the 
underlying business software. Any links to 
strong encryption software to which an Indian 
contractor is given access will still result in an 
individual export permit being required.

A
fter many years of uncertainty 
regarding the legal regulations for 
distribution contracts, it seems that 
the Spanish Parliament has finally 

decided to approve specific regulations for 
distribution agreements.

As in other European Union (EU) 
countries, the Spanish legal system has no 
specific law governing distribution contracts. 
Spanish courts apply the Commercial Agency 
Act (implementation of Council Directive 
86/653/EEC	of	18	December	1986	on	the	
Coordination of the Laws of the Member 
States relating to self-employed commercial 
agents) to distribution agreements by 
analogy – subject to the fulfilment of certain 
requirements – in issues such as goodwill 
compensation and damages for early 
termination. The evolution of analogue 
applications and interpretations of this 
regulation by the Spanish courts has been 
the source of a certain degree of legal 
uncertainty and has caused some controversy 
among stakeholders.

recent developments 
in Spanish distribution 
regulation

eric Jordi Cubells
Monereo	Meyer	

Marinel-lo	Abogados,	

Barcelona

ejordi@mmmm.es

The forthcoming regulation stems from 
a controversial legislative initiative that 
has sparked major debate in the Spanish 
Parliament during the last few months. On 
15 February 2011, a radical reform of the 
regulatory framework was suddenly approved, 
with regard to the legal framework of the 
distribution agreements for automobiles 
and commercial vehicles. The text of this 
amendment guaranteed a mandatory 
application of the legal regime contained 
in the Commercial Agency Act to car 
distribution agreements. The new regulations 
set the distributor’s right to return products 
that had not been purchased within a period 
of 60 days from the date of purchase by 
the distributor. This controversial reform 
also recognised a positive right to goodwill 
compensation in the event of termination of 
contract by expiry of its term or any other 
cause; the distributor’s right to compensation 
amounted to – at a minimum – the supplier’s 
average yearly sales amount. The new 
regulation also stated the distributor’s right 
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to compensation for investments undertaken 
in the supplier’s interest and that could not 
be amortised prior to the date of termination 
of the contract. The amendment also 
established compensation for any individuals 
in the workforce that may have been laid off 
owing to the termination of a distribution 
contract. In light of the legal and economic 
effects of the new rules applicable to car 
distribution agreements, the introduction of 
this reform was a cause for major concern. 
Car manufacturers came out strongly against 
the new regulation, arguing that it severely 
harmed their economic interests.

Given the huge controversy between car 
manufacturers and dealers, the Spanish 
Government was forced to act as a mediator 
between the stakeholders, in order to attempt 
to reach a negotiated solution for this conflict 
of interests. As a result, car manufacturers 

and dealers and political parties reached 
an agreement and the Spanish Parliament 
decided to cancel the new regulations, 
which were directed only at the automotive 
industry and had passed without the 
necessary consensus. In an aim to facilitate 
a positive outcome, the Government also 
committed to submit a preliminary draft of 
a specific act on commercial distribution 
to the Spanish Parliament within six 
months. The forthcoming legal framework 
on distribution contracts will attempt to 
establish a balanced relationship between 
distributors and manufacturers and – for the 
first time in Spain – will comprehensively 
regulate all contracts for commercial 
distribution. We eagerly await this legal 
project and hope it will end, once and for all, 
the legal uncertainty surrounding commercial 
distribution in Spain.

When is a commodity sales 
contract a maritime contract?

Walter h lion
McLaughlin	&	Stern,	

New	York

wlion@ 

mclaughlinstern.com

I
n a not untypical commodity sales contract, 
goods may be sold on a cost and freight 
(CFR) or cost insurance freight (CIF) 
basis, with the seller arranging shipment, 

and risk of loss passing to the buyer on 
delivery of the goods on board the vessel 
at the port of loading. A contract for ocean 
transport may be entered by the seller for the 
voyage, under which contract, as a non-party, 
the buyer will ordinarily have no obligation. 

In this typical arrangement, buyers and 
sellers may give little thought to the liabilities 
to third parties if the contract should break 
down during ocean transport; however, 
significant obligations to third parties may 
arise. Two recent cases in the United States 
clearly contrast the differing consequences 
of common terms that may be included in 
the commodity sales contract. In only one of 
these cases is the seller able to use a special 
remedy of maritime attachment to recover 
from the buyer certain costs arising under the 
sales contract. 

If the ocean carrier arrives at the port of 
delivery, and meets with delays, including 
inability to discharge cargo due to the buyer’s 

failure to make payment or accept delivery, 
then the seller may be obliged to pay damages 
for delay to the ocean carrier. Such charges 
are known as ‘demurrage’ and ‘detention’. 
Demurrage is the agreed compensation for 
delay incurred in loading or unloading the 
cargo on a vessel. Detention is the damage 
sustained from delay after the agreed period 
of demurrage has ended. Where bulk 
commodities are transported using the full 
reach of a ship, demurrage and detention can 
quickly mount up to very substantial sums. 

In an international transaction, such third 
party charges may be difficult for the seller 
to collect from the buyer. One relatively 
simple and efficient procedure is a maritime 
attachment of property in the United States, 
which is available if a contract is deemed to 
be a ‘maritime’ contract. This procedure 
provides jurisdiction in the United States, 
even though neither party nor the goods 
contracted for were located in the United 
States. The maritime attachment remedy 
arises under Rule B of the Supplemental 
Rules for Certain Maritime and Admiralty 
Claims under the Federal Rules of Civil 
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Procedure, which permits a party to a 
maritime contract to begin an action, obtain 
security or collect a judgment against a party 
that is not present in the judicial district 
with an attachment of that party’s property. 
This procedure is advantageous because 
it permits the seller to attach unrelated 
property, including goods or money, without 
a bond and with no liability for the other 
party’s legal fees. 

Maritime attachment was attempted in a 
case decided by the United States Court of 
Appeals for the Fifth Circuit in November 
2010, Alphamate Commodity GMBH v CHS 
Europe SA.1 Alphamate was the German seller 
of grain under a CFR sales contract to Animal 
Feed Libya, under which Alphamate was 
obligated to pay the ocean freight charges. 
Alphamate claimed roughly US$3m in 
demurrage and detention charges incurred 
owing to the buyer’s failure to comply with its 
obligation to provide letters of credit under 
the sales contract. 

Alphamate attempted to collect the 
demurrage and detention charges by 
bringing a maritime attachment action 
against a cargo of corn being shipped 
by another seller to Animal Feed Libya 
from Louisiana. Alphamate’s attempted 
attachment was thwarted when the Court of 
Appeals held that Alphamate’s contract was 
not a maritime contract:

‘A maritime contract is one in which the 
“primary objective is to accomplish the 
transportation of goods by sea… ” Norfolk 
Southern Ry Co v Kirby, 543 US 14, 24, 125 
S Ct 385, 160 L Ed 2d 283 (2004). “It is 
well-established that such a sale of goods 
by itself would not be ‘maritime’ merely 
because the seller agrees to ship the 
goods by sea to the buyer.” Lucky-Goldstar 
Int’l (America) Inc v Phibro Energy Int’l Ltd, 
958 F 2d 58, 59 (5th Cir1992) (internal 
citation omitted).’ 2

The court in the Alphamate case considered 
that there are circumstances in which a 
contract that is a mixed maritime and non-
maritime contract may create maritime 
jurisdiction; however, the maritime 
component of the contract must either be 
the primary purpose or it must be severable 
from the non-maritime component. Where 
the maritime and non-maritime aspects of 
the contract are ‘thoroughly intertwined’, 
no maritime jurisdiction is available. In the 
Alphamate case, the court concluded that the 
breach of contract and demurrage claims 
could not be separated, and the claim for 

demurrage would stand or fall with the 
breach of contract claims.3  

How, then, may a seller of commodities 
position itself to benefit from maritime 
remedies in the United States?  An instructive 
contrast is the opinion of the United States 
District Court for the Southern District of 
New York in Crossbow Cement SA v Mohamed Ali 
Saleh Al-Hashedi & Bros.4 Here the Swiss seller 
agreed to ship cement to the Yemeni buyer in 
Yemen and incurred US$90,000 of demurrage 
owing to delays at the port. The seller was 
subject to equivalent demurrage payable to 
the owner of the ship pursuant to a charter 
party entered into between the seller and the 
shipowner, to which the buyer was not a party. 
The seller brought a maritime attachment 
against the buyer’s property under Rule B in 
New York to collect. The court allowed the 
action over the buyer’s objection that the 
sales contract was non-maritime in nature. 
It concluded that despite the mixed nature 
of the contract, it was possible to sever the 
maritime obligations from the non-maritime 
aspects of the sales contract. In the sales 
contract, the maritime term was clearly set 
out as follows: ‘Demurrages: US$20,000 
per day or prorata, payable every 3 days in 
advance.’ The sales contract further referred 
to the existence of the seller’s ‘gencon’ 
form of charter party entered into with the 
shipowner as well as the name of the vessel, 
which the court viewed as further evidence of 
intention to create a maritime obligation to 
pay demurrage. 

The conclusion that may be drawn is that 
where commodities are to be shipped by 
sea at the seller’s expense, it is in the seller’s 
interest to go beyond a typical CFR shipment 
clause and clearly set out, as distinctly as 
possible within the sales contract, the buyer’s 
obligation for demurrage and detention for 
delays in the loading and unloading of goods. 
Only if the seller has the forethought to 
include a buyer’s obligation to pay demurrage 
and detention clearly enough so that it is 
severable from the sales obligations will it be 
possible to use the advantageous maritime 
attachment procedure in the United States 
to recover losses resulting from delays, which 
procedure may not be available in respect of a 
typical CFR commodity sales contract.

Notes
1 627 F 3d 183 (5th Cir 2010).
2 627 F 3d at 187.
3 Ibid.
4 2008 WL 5101180 (SDNY 2008).
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W
hile China has continued to 
be the manufacturing hub of 
the world, its consumption, 
power and yearning for 

foreign-made quality products have grown 
by unprecedented rates with foreign brand-
owners looking to expand sales into China 
to capitalise on this rather than simply 
sourcing from the country. In the interests 
of consumer protection, as from January 
2011, China introduced new rules on the 
import and export of products focusing on 
various matters, including product safety 
for certain types of products. Rumours 
were soon spread by certain organisations 
relating to the so-called difficulties of 
importing goods into China to safeguard 
against competition with domestically made 
products, but are these rumours really true 
or exaggerated for self-interest?

Products added to the Catalogue  
of Products subject to import/export  
CIQ inspection

The following Notices took effect in January 
2011: 
•	Notice	on	Adjustment	of	the	Catalogue	

of Import and Export Goods subject to 
Inspection and Quarantine (for the year 
2009). This Notice was scheduled to take 
effect in 2009 but was postponed four times 
in 2009 and 2010. 

•	Notice	on	Adjustment	of	the	Catalogue	
of Import and Export Goods subject to 
Inspection and Quarantine (for the year 
2011).

According to these two Notices, certain 
textile products (eg some clothing for babies, 
underwear, pyjamas), chemical products (eg 
toothpaste, shaving preparations), tobacco 
products and imitation jewellery (‘added 
products’) are now subject to inspection by 
China Inspection and Quarantine (CIQ) 
when the foreign-made goods are imported 
or when locally made goods are exported.

George Ribeiro
Ribeiro	Hui,	Hong	Kong	

and Shanghai

g.ribeiro@ 

ribeirohui.com

Changes to import/export 
inspection policies in China 
in 2011: do they really cause 
insurmountable problems? 

The supervision condition of the added 
products	has	been	changed	to	‘A’	and/or	
‘B’. ‘A’ means Import Goods Inspection and 
Quarantine Certificate (ie CIQ inspection is 
required for imported goods), and ‘B’ means 
Export Goods Inspection and Quarantine 
Certificate (ie CIQ inspection is required 
for export goods). Therefore, companies 
that trade with People's Republic of China 
(PRC) companies for, say, textile products 
and imitation jewellery, should ensure 
that	their	importers/exporters/customs	
clearance agent in China has already cleared 
the conditions for passing CIQ inspection, 
including applicable standards compliance 
with CIQ. 

Strictly speaking, CIQ should inspect all the 
imported/export	added	products	according	
to the relevant standards for regulatory 
compliance. For instance, for textile products, 
the principal standards are GB18401 (ie the 
standard for the safety of textile products) 
and GB5296.4 (ie the standard for labelling). 
However, owing to the huge volume of 
products that go into and out of China every 
day, it is simply unrealistic to say CIQ should 
do so. In practice, currently in most ports, 
although CIQ officers take samples of almost 
all the textile products under the two Notices 
under a shipment for inspection, they may 
not inspect all of them according to each of 
the applicable standards. Examination may 
rather be on good quality appearance and 
to check whether the labelling is in line with 
relevant requirements, as China has stringent 
labelling laws. 
Further,	the	requirement	of	‘A/B’	is	not	

something	new	in	China.	Experienced	import/
export	agents	have	always	conducted	import/
export under the system without the need 
to advise the customer, and making news of 
additional hurdles through a mere change to 
‘A’	and/or	‘B’	is	unwarranted.	As	in	the	past,	it	
is expected that after a period of enforcement 
of the supervision conditions on new products, 
enforcement may become lax, and CIQ may 
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issue	the	Import/Export	Goods	Inspection	and	
Quarantine Certificate without inspection for 
reputable brands and manufacturers.

Imported/exported products may be 
released earlier through guarantee 

Compliance with all customs formalities is 
also not a strict condition. The Regulations 
on Guarantee for Customs Affairs of People’s 
Republic of China (Regulations), which 
came into effect with the two Notices, allow 
goods to be released before completion of 
the formalities of customs clearance in any of 
the following circumstances, if the relevant 
guarantee can be provided:
•	 the	goods	classification,	price	or	origin	

of country of the goods have not been 
determined;

•	 valid	customs	clearance	documents	have	
not been provided (with the exception of 
the	import/export	licence,	which	must	be	
provided); 

•	 taxes	(eg	customs	duty,	import	VAT,	
consumption tax, if any) have not been 
paid but the time limit for payment has not 
expired;

•	 fees	for	delay	of	declaration	have	not	been	
paid; or

•	other	formalities	of	customs	clearance	that	
have not been completed.

The guarantee can be provided in the form of 
cash, property or rights. The amount or value 
will not be lower than the amount of the taxes 
(eg customs duty, import VAT, consumption 
tax, if any) or fees payable by the applicant 
or such as deemed appropriate by customs 
having regard to the circumstances. There 
should not be concern that a deemed amount 
will not be within reasonable limits. 

Therefore, if imported or exported 
goods are urgently needed, the importer or 
exporter may provide the relevant guarantee 
to customs for an earlier release. After late 
satisfaction of the conditions in question 
within the extended time, the security after 
deduction of administrative charges and 
additional taxes (if any) will be refunded.  

Product samples and advertising 
materials are subject to customs clearance 
formalities and import taxes

There has also been the introduction of the 
Several Issues on Supervision of Import and 
Export Samples and Advertising Materials 
(New Order), which has been in force since 
1 July 2010.

Product samples and advertising 
materials are usually imported or exported 
by way of courier where the customs 
clearance formalities are comparatively less 
complicated and the sender or the recipient 
of the samples and advertising materials are 
not	required	to	be	an	entity	with	import/
export rights. However, the New Order 
has	set	up	some	new	rules	for	imported/
exported samples and advertising materials.

Import/export right

The import and export of samples for potential 
orders and advertising materials for marketing 
and promotion of products, no matter whether 
they have to be paid or provided free of charge, 
should be declared to customs by the sender 
or	recipient	with	import/export	rights	or	its	
import/export	agent.	

Therefore, if a PRC company wishes to send 
to or receive from foreign companies samples 
or advertising materials, the PRC company 
should	have	import/export	rights	or	an	
import/export	agent	should	be	appointed	
by the PRC company for import or export 
of the samples and advertising materials. 
There is a legacy of PRC companies that do 
not	have	import/export	rights,	as	in	the	past,	
such rights were restricted to companies 
empowered to conduct foreign trade under 
its business licence. 

Import/export licence

The import licence or export licence should 
be obtained before import or export. 
However, according to customs policy, for 
each batch of export samples and advertising 
materials with a value less than RMB30,000, 
the export licence can be generally exempt.

Customs duties and import VAT

Imported samples and advertising materials 
are also subject to customs duties and import 
VAT (export goods are usually exempt from 
tax, and thus export samples and advertising 
materials are usually exempt from tax) 
unless the imported samples and advertising 
materials are of no commercial value. 

In practice, if samples and advertising 
materials are declared with no commercial 
value, customs will still generally require an 
inspection. 
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A
gency agreements are ‘typical 
agreements’ and are specifically 
regulated under Turkish law, 
whereas distributorship agreements 

are ‘atypical agreements’ and are governed by 
the provisions of certain typical agreements 
set forth under the Turkish Code of 
Obligations (TCO) of 22 April 1926 (Law 
No 818) and the Turkish Commercial Code 
(TCC) of 29 June 1956 (Law No 6762).

Distributorship agreements establish a 
continuous relationship between a supplier 
and a distributor where the supplier delivers 
goods to the distributor for sale in a certain 
geographical region. The distributor sells the 
products under his own name and account. 
Article 116 of the TCC defines an agent as a 
person who acts as an intermediary in affairs 
concerning a commercial undertaking in a 
permanent manner, in a determined place 
or region on the basis of a contract, without 
having a dependent position such as that of 
a commercial representative, salesman or 
employee, or one who enacts these contracts 
in the name of a commercial undertaking. 

This article describes how agency and 
distributorship agreements are treated under 
Turkish law.

elements of agency and distributorship 
agreements

Under Turkish law, a distributorship 
relationship has the following characteristics:1  
•	A	supplier	grants	a	distributor	the	right	to	

sell its products in a limited territory for a 
limited time.

•	The	distributor	pays	the	costs	of	the	
products sold by the supplier and this 
constitutes the sole financial obligation of 
the distributor to the supplier. The supplier 
provides the distributor with the products 
on the date agreed on by the parties.

•	The	distributor	acts	in	his	own	name	and	
bears all risks arising from transactions 
made with third parties. The distributor is 
also entitled to determine the sales prices of 
the products in question independently. 

•	The	distributor	makes	the	utmost	effort	to	
increase the sale of the products in question 
in that specific territory. 

Under Turkish law, the elements of an agency 
agreement are determined as follows:2 
•	Agents	are	independent	assistants	of	

merchants. Because of this independence, 
the supplier does not directly monitor the 
agent and therefore does not issue specific 
instructions. However, the supplier may 
request that the agent act in accordance 
with market specifications and provide 
information as to the market conditions.

•	Temporary	activities	cannot	be	deemed	
agency relationships. Because of the 
continuous nature of these arrangements, 
agents serving as an intermediary or 
enacting agreements in the name of the 
supplier are considered to be performing in 
a professional capacity.

•	An	agent	performs	his	activities	exclusive	to	
a limited region. An agent cannot perform 
activities for an undertaking in competition 
with his supplier. The supplier cannot sell 
his products in the same territory where the 
agent has the exclusive rights to this specific 
commercial activity. 

Both agreements share the following 
characteristics: 
•	Agency	and	distribution	agreements	

establish a continuous relationship between 
parties.

•	Suppliers	grant	a	distributor/an	agency	
the exclusive right to sell their products in 
a defined territory and suppliers refrain 
from selling their products in the defined 
territory either directly or through third 
parties.

•	The	agent/distributor	undertakes	to	
protect suppliers’ commercial interests 
and promote their business in the defined 
territory.  

Despite the above-mentioned similarities, 
distributorship agreements can be 
distinguished from agency agreements 
owing to the fact that distributors act in 
their own name and bear all risks arising 
from transactions with third parties, whereas 
agents act on behalf of their suppliers and 
the suppliers themselves bear the risks arising 
from transactions with third parties. 

Șebnem Ișık
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Partners,	Istanbul

sebnem.isik@gun.av.tr

Agency and distributorship 
agreements under Turkish law
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Termination of agency and distributorship 
agreements

The Turkish Court of Appeals has a tendency 
to apply to distribution agreements, by analogy, 
those provisions of the TCC that regulate the 
termination of agency agreements.

The termination of agency agreements 
differs depending on whether the agreements 
have been executed for a definite period 
of time or for an indefinite period of time. 
An agency agreement bearing a specific 
expiration/termination	date	is	considered	
an agency agreement that has been executed 
for a definite period of time. These types of 
agency agreement automatically expire on 
the	expiration/termination	date	provided	
for under the agency agreement. An agency 
agreement that does not bear a specific 
termination date, or one that bears a specific 
termination date but has continued to be 
effective between the parties after its expiry, 
is considered to have been executed for an 
indefinite period of time. Article 133 of the 
TCC foresees a notice period of three months 
for the termination of agency agreements 
executed for an indefinite period of time. 
Accordingly, an agency agreement with an 
indefinite period of time may be terminated 
with a prior notice period of three months by 
any one of the parties. 

Pursuant to Article 134 of the TCC, an agency 
agreement can also be terminated at any time 
without giving prior notice and with immediate 
effect if there is a just cause for termination, 
such as a breach of contract or default.3 

Although the New TCC removes certain 
ambiguities with regard to the application 
of provisions of agency agreements to other 
agreements (ie portfolio compensation), 
no specific provision is provided for the 
termination of distributorship agreements. 
Some scholars believe that the three-month 
notice period in agency agreements is not 
sufficient for the termination of distribution 
agreements; however, other scholars and the 
decisions of the Court of Appeals support 
the adoption of a reasonable and fair 
notice period determined according to the 
particulars of the case. The determination of 
such notice period differs for each specific 
case, taking into account the specifics of the 
parties’ intentions, such as the length of the 
relationship, what kind of undertakings the 
distributor takes over, if any, the investment 
made by the distributor, and the necessary 
time for the distributor to recover from the 
termination of the agreement. 

In light of the foregoing, the author is of 
the opinion that prior to the termination of a 
distributorship agreement, the supplier must 
provide the distributor with a reasonable and 
fair notice period consisting of at least three 
months.

Portfolio compensation

There is no explicit provision under the 
current Turkish legislation regarding 
portfolio compensation. However, both 
scholars and precedents set by the Court of 
Appeals, relying on the good faith principle, 
recognise	that	agents/distributors	are	entitled	
to portfolio compensation provided that:
•	 the	agency/distribution	agreement	

is terminated owing to a reason not 
attributable	to	the	agent’s/distributor’s	
fault or act; 

•	 the	agency/distributor	has	contributed	to	
the extension of the client portfolio of the 
supplier or created a new portfolio for the 
supplier; and 

•	 the	supplier	will	be	the	sole	beneficiary	of	
the portfolio after the termination of the 
agreement. 

For such compensation to be applicable, the 
circumstances of each case and the principles 
of equity and good faith are taken into 
account by the court. The dependence or the 
need	for	protection	of	the	agent/distributor	
are the fundamental issues to be considered 
by the court. 

Portfolio compensation is explicitly 
regulated under Article 122 of the New 
TCC. Pursuant to Article 122 of the New 
TCC, an agent is entitled to claim portfolio 
compensation if: 
•	 the	supplier	benefits	from	the	new	clientele	

created by the agent even after the 
termination of the agreement;

•	 the	agent,	owing	to	the	termination	of	
the agreement, loses his right to request 
payment for the works performed or to be 
performed in a short period of time for the 
customers provided to the supplier by the 
agent; and 

•	 compensation	is	in	compliance	with	the	
principle of equity. 

Pursuant to Article 122 of the New TCC, the 
agent cannot claim portfolio compensation 
if the agreement is terminated by the agent 
without just cause or if the agency agreement 
is terminated owing to a reason attributable 
to the agent’s fault or act.

According to Article 122 of the New TCC, 
portfolio compensation cannot exceed the 
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average of the aggregate annual commissions 
or other payments paid to the distributor in 
the last five years. If the agreement lasted a 
shorter period of time, compensation will 
be based on an average with regard to the 
continuance of the activity. It is also provided 
under the same article that waiver of portfolio 
compensation in advance is not permissible 
and the claim must be made within a year of 
the termination of the agreement. 

The New TCC also provides that the 
provisions of portfolio compensation 
provided for agency agreements are also 
applicable for exclusive distributorship 
agreements as long as they are not contrary to 
the principle of equity.

Conclusion

Agency and distributorship agreements 
are both agreements where a continuous 
relationship between the parties is established 
and	where	agents/distributors	undertake	
to protect suppliers’ commercial interests 

and promote their business in a defined 
territory. Distributorship agreements can be 
distinguished from agency agreements in that 
distributors act in their own name and bear 
all the risks arising out of transactions made 
with third parties. Agency agreements are 
typical agreements explicitly regulated under 
Turkish legislation whereas distributorship 
agreements are atypical agreements regulated 
by various provisions of Turkish legislation. 
Owing to their similar nature, many 
provisions that govern agency agreements 
are also applicable for distributorship 
agreements.

Notes
1 The 11th Chamber of the Turkish Court of Appeals, 
E1999/3243,	K	1999/5170,	dated	14	June	1999;	Haluk	
Tandoğan, Law of Obligations, Special Contractual 
Relationships	(V.I/I.,	1985),	27;	Tandoğan, 
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2 Topcuoglu, Agency and Distributorship Agreements in 
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R
esolution No 39 passed by the 
Argentine Unidad de Información 
Financiera (UIF)on 15 February 2011 
(Resolution 39), which supplements 

Law No 25.246 and its Regulatory Decree 
No	290/07,	introduced	amendments	to	the	
existing anti-money laundering regulations. 
These impose additional duties and 
obligations on reporting parties, which, in 
the author’s opinion, have a material impact 
on the international sale of goods involving 
Argentine entities or individuals.
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Regulatory framework

Law No 25.246

Law No 25.246, the predecessor of Resolution 
39, modified the Argentine Criminal 
Code and provided for certain anti-money 
laundering rules including, among others, the 
incorporation of money laundering as a crime 
and the creation of the UIF, which reports to 
the Ministry of Justice of Argentina.

The aforementioned Law further established 
a category of ‘reporting parties’, listing all 
individuals and entities encompassed in such 
classification and, therefore, subject to the 
obligations thereby imposed.
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In general terms, the Law established 
that reporting parties must collect certain 
information about their clientele and report 
any suspicious transactions to the UIF, using 
as a parameter the customary practices of the 
activity involved and the profile of each client.

Decree No 290/07 

Decree	No	290/07,	passed	on	27	March	2007,	
regulated certain sections of Law No 25.246. 
Pursuant to the Decree, reporting parties 
that are not individuals (ie entities) must 
appoint a oficial de cumplimiento (Responsible 
Officer) for anti-money laundering matters 
in compliance with the provisions of Law No 
25.246.

In turn, the aforementioned Decree 
defined client as: ‘any entities or individuals 
in a temporary or permanent financial and 
commercial contractual relationship… In 
this regard, a customer is anyone who: once, 
temporarily or usually engages in transactions 
with reporting parties.’

This Decree also refers to the minimum 
information required by reporting parties 
from their customers.

Resolution 39/11 

After the brief historical review above on the 
regulatory framework, this article now turns 
to Resolution 39, which has generated great 
concern among all reporting parties. 

The Resolution has incorporated the 
following new categories of reporting parties: 
•	 customs	brokers;	
•	 customs	licensed	maritime	agents;	
•	 importers;	and	
•	 exporters.
At the same time, taking into account the 
fact that Resolution 39 already defines 
‘client’ extensively and considering the new 
categories of reporting parties, the universe 
of individuals, entities and its relevant 
commercial activities covered by Resolution 
39 is colossal.

The main duties and responsibilities of 
reporting parties include:
•	 appointment	of	a	Responsible	Officer,	who	

must be a member of the board of directors 
and who should have unlimited joint and 
several liability with regard to all other 
board members;

•	 adoption	of	anti-money	laundering	and	
terrorism financing prevention policies;

•	drafting	of	a	procedure	manual;
•	 implementation	of	an	internal	audit	system;

•	development	of	a	training	programme	
addressed to employees and other members 
of the entity involved;

•	development	of	and	compliance	with	a	
‘know your client’ policy;

•	 creation	of	a	client	identification	file;
•	preservation	of	documents	collected	in	

compliance with the applicable regulations 
for a term of not less than ten years;

•	 submission	of	regular	reports;
•	 reporting	of	any	suspicious	transactions.
Resolution 39 establishes a number of 
deadlines: 
•	 a	Responsible	Officer	must	be	appointed	

and this appointment should have been 
notified to the UIF before 1 April 2011; 

•	 the	reporting	parties	must	submit	reportes 
sistemáticos (regular reports) until the 15th 
day of each month or on the subsequent 
business day if the 15th day is a holiday; 

•	 any	transaction	suspected	of	involving	
money laundering must be reported to 
the UIF within 30 days of its execution 
(or attempted execution), whereas any 
transaction suspected of financing terrorism 
must be reported within 48 hours of its 
execution (or attempted execution); 

•	 the	obligation	contained	in	Section	11	
of Resolution 39 (to create customer 
identification files) must be fulfilled within 
90 days of the effective date of Resolution 39.

In addition, Resolution 39 refers to the chapter 
on penalties in Law No 25.246, as amended. 
Non-compliance on the part of the Responsible 
Officer with its duties to the UIF will result in 
a penalty ranging from one to ten times the 
amount of the goods or transactions involved in 
the infringement (provided, however, that under 
certain circumstances the penalties may involve 
higher amounts and criminal consequences). 
This penalty will also be applied to the entity 
represented by the Responsible Officer, that is 
the penalty is applied twice. When the value of 
the goods may not be determined, the penalty 
will range from 10,000 pesos (AR$10,000) to 
100,000 pesos (AR$100,000).

Suspension of terms

Resolution	55/2011	was	published	in	the	
Official Gazette on 13 April 2011. Pursuant to 
this Resolution, the UIF called on the entities 
representing the exporters, importers and 
customs licensed maritime agents to form a 
committee to effect the implementation of 
Resolution 39.

In the meantime, the effective term of 
Resolution 39 was suspended for a term of 
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180 days following publication. However, this 
suspension is only applicable to importers, 
exporters and customs licensed maritime agents.

Final comments

As mentioned above, Resolution 39 has given 
rise to new reporting obligations on the 
part of individuals and entities that were not 
reporting parties until passage thereof.

Furthermore, Resolution 39 has not 
segmented the huge universe of cases 
encompassed in its current wording, and 
therefore, it seems unlikely that most of its 
provisions will be complied with.

In the author’s opinion, the current 
regulations should be amended for ease 
of implementation and to avoid placing 
an extraordinary administrative burden 
on reporting parties. The author is also in 
favour of excluding importers, exporters and 
customs licensed maritime agents from the 
scope of Resolution 39.

Certain plural entities (such as chambers 
grouping different categories of reporting 

parties) are making great efforts to restate and 
make anti money-laundering regulations more 
flexible. Also, bills have been submitted to 
the Argentine Congress to modify anti-money 
laundering regulations. All of these actions have 
somehow contributed to suspending the effective 
term of Resolution 39 as referred to above.

The author is convinced that, unless 
material amendments are introduced to 
the current regulations, the universe of 
international sale of goods intended for 
Argentina, or those in which an importer, 
exporter or customs licensed maritime agent 
operating in Argentina is involved, will be 
adversely affected by Resolution 39.

Note
* At the time of writing, all of the abovementioned 

regulations were in force. By the time the article was 
edited,	Resolution	98/2011	derogated	Resolution	39/2011.	
Prior	to	enacting	Resolution	98/2011,	a	specific	regulation	
was enacted for Customs Brokers only. Therefore, 
Importers, Exporters and Customs Licensed Maritime 
Agents have been excluded from the information regime.

O
n	7	July	2010,	Act	no	15/2010	
of 5 July on measures to combat 
late payments in commercial 
transactions (Ley de Morosidad), 

which	amends	Act	no	3/2004	of	29	December,	
came into force. This Act incorporates 
Directive	2000/35/EC	of	the	European	
Parliament and of the Council of 29 June 
2000 into Spanish national law. 

The pronounced financial crisis in which 
the global economy has been undeniably 
submerged for the past few years has had a 
special transcendence for Spanish companies 
and Spanish society in general. It became 
necessary to adapt to existing EU rules 
combating late payments in order to provide an 
efficient and effective response to the serious 
problem of very late payments – or even failure 
to pay – in commercial transactions.

On this topic, there are three highly relevant 
aspects related to the new regulations.
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Terms of payment

The most important amendments introduced 
by the new Ley de Morosidad are the new 
maximum terms of payment in commercial 
relations between businesspersons (in a broad 
sense). These legal terms are compulsory and 
binding and therefore cannot be lengthened 
by mutual agreement of the parties.

More precisely, the terms of payment 
established in the Ley de Morosidad are a 
maximum of 30 days for administrative 
entities, from delivery of the document that 
accredits the total or partial fulfilment of the 
contract, and 60 days from the date of receipt 
of the goods or rendering of services, in the 
case of private companies. These terms will be 
fully applicable as of 1 January 2013.

Furthermore, the Act includes a special and 
immediately applicable term of payment for 
fresh and perishable food products (30 days 
from delivery). 
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Conversely, those food products not 
considered perishable will be subject to a 
maximum term of payment of 60 days, also 
calculated from the delivery date. Those 
terms are not immediately applicable. The Ley 
de Morosidad establishes periods of progressive 
adjustments of the payment terms until 2013, 
for those products not falling under the 
definition of perishable food products and 
includes a special regime for civil leases of 
services with public administrations.

Consequences of breach

Article 9 of the Ley de Morosidad states that 
agreements between the parties that attempt 
to modify the legal payment terms or the 
penalties for late payment will be deemed null 
and void. In such cases, after the term legally 
provided, creditors will be entitled to claim for 
late interests (ie the interest rate applied by the 
European Central Bank to its main refinancing 
operations before the first day of each natural 
semester plus seven percentage points).

The affected party will be able to claim, in 
addition to the amount of the credit, damages 
for recovery costs, up to a limit of 15 per cent 
of the amount of the main debt, if it exceeds 
€30,000.00, or equal to the amount of the 
debt, if it is less than €30,000.00.

The joint interpretation of the Ley de 
Morosidad with other administrative Acts 
leads one to conclude that authorities can 
potentially impose fines as they can verify if 
the legal payment terms are being respected 
(fines can be up to €60,000.00 depending 
on the autonomous communities' statutory 
regulations).

Any adjustment in payment periods, or 
violation of the legally established conditions, 
can be reported judicially or administratively 
through associations such as the Chamber 
of Commerce, professional associations and 
company associations.

Foreigners and the ley de morosidad

Another issue to consider is the possible 
application of compulsory payment terms 
when commercial transactions include a 
foreign party.

When both parties have their domicile in 
European Union Member States, the case will 

be easily solved by determining the applicable 
law for the transaction by means of (EC) 
Regulation	No	593/2008	of	the	European	
Parliament and of the Council of 17 June 
2008 on the law applicable to contractual 
obligations (Rome I).

Where the parties decide to apply Spanish 
law, or when its application is determined 
by the abovementioned Regulation, the 
transaction will be subject to the provisions 
of the Ley de Morosidad (ie payment terms, 
interests, etc).

In the event that the applicable law 
is one other than Spanish law, but the 
transaction is linked in some way to Spanish 
law (eg the delivery of goods takes place 
in Spain), it should be considered whether 
the establishment of compulsory payment 
terms would constitute ‘jus cogens’ rules 
and, therefore, if they would be compulsory 
irrespective of what the applicable law is 
according to Article 9 of Regulation (CE) No 
593/2008.

In order to obtain a response to that 
question, we will have to wait and observe 
the application of this amendment and 
how problems relating thereto are solved 
by the courts.

Finally, we must conclude that though 
the new Act has implemented significant 
amendments, which could improve the 
competitiveness of Spanish companies 
and may lead to a reduction in the major 
payment delays that currently exist in Spain, 
and somehow manage to spur economic 
growth, the lack of a clear system of fines 
and infractions may jeopardise the efficiency 
of the measures, insofar as there may be 
agreements, either express or tacit, against 
the legal terms described above.

Nevertheless, for the time being application 
of the Act must be considered in a positive 
light. According to statistical sources, a 
progressive reduction of the payment terms 
took place within the private sector in 
2010, to the amount of €1.8bn,1 which has 
undoubtedly contributed to an increase in 
competitiveness and an ability for Spanish 
companies to self-finance, and therefore to 
the economy’s reactivation.

Note
1 PMCM (Spain: Plataforma Multisectorial contra la morosidad 

www.pmcm.es).
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I
t goes without saying that the number of 
companies offering goods and services 
for cross-border trade using third party 
relationships as a distribution mechanism 

is growing and Ukraine is no exception. This 
EU neighbouring country with a population 
of 46 million is becoming a more and more 
attractive market for foreign companies 
selling their goods using a distribution 
scheme.

The 'reefs' aspect of any international 
distribution contract is foreign law, as almost 
every state has mandatory legal provisions 
in the area of distribution. Though many 
suppliers specify that their national law will 
govern contracts with foreign distributors, 
they can still face – as soon as a dispute arises 
– the fact that most states do not recognise 
distribution contract clauses providing the 
application of foreign law if that foreign law 
contradicts the public policy of their own state. 
Therefore, foreign suppliers still face myriad 
legal issues in pursuing their business goals in 
different jurisdictions, for example national 
regulations or absence of the latter, mandatory 
liability provisions, competition issues, etc. 

This article deals with the legal aspects of 
distribution relations in Ukraine providing not 
only an overview of the applicable Ukrainian 
law provisions, but also highlighting the ‘secret 
areas’ to help potential suppliers entering 
into distribution agreements with Ukrainian 
counterparties to sail among the ‘reefs’ of 
Ukrainian regulations. 

Distribution relations under Ukrainian 
law: danger foreseen is half avoided 

Even though distribution relationships widely 
exist in Ukraine, Ukrainian legislation still 
does not provide for any specific regulations 
of distribution relationships. Besides, neither 
Ukrainian courts nor other involved state 
agencies have yet established a firm practice 
of ruling and interpretation of distribution 
related issues. 

In the absence of a specific legislative 
framework, distribution contracts are 
concluded in Ukraine based on the rule 
of freedom of contract authorising the 
parties to enter into contracts not directly 

stipulated by law and to define their terms 
and conditions, respecting general principles 
of civil legislation set forth in the Civil Code 
and the Commercial Code of Ukraine, 
customary business practices, requirements of 
reasonableness and equitableness. 

Notably, in some specific spheres, 
Ukrainian legislation provides definitions of 
‘distribution’, ‘distributor’ and ‘dealer’ as well 
as mandatory requirements of distribution 
activity to be observed by both parties. For 
instance, the distribution of medicine is 
defined as the wholesale trade of medicine. 
Moreover, the medicinal distribution scheme 
is also precisely defined, that is a producer-
distributor conducting wholesale operations 
through pharmacy depots and drug stores 
conducting retail sale-end consumers. In the car 
distribution field, Ukrainian law distinguishes 
between distributors and dealers. A distributor 
is a company authorised by a producer to sell 
cars and spare parts as well as to render pre-
sale, warranty and after-sale services through 
its dealer chain, while a dealer is a company 
authorised by a distributor and has all the 
necessary equipment to sell cars and spare 
parts, to render pre-sale, warranty and after-sale 
services to end consumers. Both the distributors 
and dealers of cars are required to be duly 
registered by the relevant authorities. 

Generally, in the absence of specific 
regulation and well-established case law, 
foreign suppliers, when entering into 
distribution contracts for Ukraine, need 
to take into account not only the general 
provisions of civil law, but also regulations 
on	competition,	quality/safety	of	goods,	
protection of consumers’ rights, intellectual 
property rights and advertising, etc. The 
issues of major concern for foreign suppliers 
will be outlined below.

exclusivity

It is worth noting that neither Ukrainian 
law nor its case law directly addresses the 
exclusivity issue, except for legislation 
on intellectual property rights related 
to setting forth an exclusive and a single 
licence. Hence, to protect the interests 
of the parties fully it is crucial to identify 
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the precise scope of the exclusivity, the 
respective rights and obligations of the 
parties and any limitations in this regard 
directly in the distribution agreement.

Non-compete obligations

First and foremost, in terms of Ukrainian 
competition regulations, the following 
restrictions, frequently used in distribution 
contracts, are regarded as anti-competitive 
concerted actions and thus are directly 
prohibited: 
•	 setting	prices	or	other	conditions	of	

acquisition or sale of goods;
•	 restricting	manufacture	and	markets	

of goods, technical and technological 
development, investments or placing them 
under control;

•	dividing	markets	or	sources	of	supply	on	
the basis of territory, assortment, volumes 
of sales or acquisition, range of sellers, 
purchasers or consumers, or on the basis of 
other features, etc.

At the same time, competition law provides 
for exceptions from the said prohibition that 
may be used to stipulate parties’ non-compete 
obligations in distribution agreements:
•	Concerted	actions	that	are	in	line	with	

typical requirements approved by the Anti-
Monopoly Committee of Ukraine. If the 
non-compete obligations of the parties to 
the distribution contract are in compliance 
with the said requirements, they are allowed 
without any permits.

•	Concerted	actions	relating	to	the	supply	
and use of goods, namely the following 
restrictions are not prohibited: 
(i) use of goods supplied by a participant 

or other suppliers, which imposes 
limitations;

(ii) acquisition of other goods from other 
legal entities or sale of other goods to 
other legal entities and consumers;

(iii) acquisition of goods, which, by their 
nature or in accordance with trade 
and other fair practices of business 
activities, do not belong to the subject-
matter of the agreement;

(iv) specification of prices or other 
conditions of an agreement for the 
sale of the supplied goods to other 
legal entities or consumers.

However, there are still some exceptions from 
the said rule to be analysed by the parties 
to the distribution agreement in view of the 
specifics of their transaction. 

•	Concerted	actions	relating	to	the	transfer	
of intellectual property rights objects or the 
right to use such objects.

Notably, there is currently no well-established 
practice of application and comprehensive 
official interpretations of the said exceptions. 
Hence, the Ukrainian competent authorities 
define whether non-compete provisions of 
agreements are in line with Ukrainian law 
on a case-by-case basis and their decisions 
strongly depend on market conditions in the 
relevant sphere, that is a total number of the 
companies/competitors	selling	similar	goods,	
their market share, type of products, etc.

Taking into account the above, foreign 
suppliers entering into distribution 
agreements for Ukraine should pay due 
attention to the competition aspect of their 
transactions.

Product liability issues

Ukrainian product liability regulations 
provide that a consumer of the imported 
goods may bring a product liability claim 
against either: 
•	 a	seller	of	the	goods;	or	
•	 a	manufacturer	producing	the	goods;	or	
•	 a	supplier	putting	his	trademark	on	the	

goods; or 
•	 an	importer	of	the	goods.	
There is a statutory prohibition on limiting 
such recourse. There is a major risk in 
attempting to limit such recourse that 
such limitations will be deemed as invalid. 
Additionally, Ukrainian consumer protection 
regulations invoke numerous requirements 
to be respected by both manufacturers and 
sellers. Hence, it goes without saying that 
the enforceability of any product liability 
provisions in distribution agreements should 
be carefully reviewed by the parties. 

Intellectual property rights issues

The effective intellectual property regulations 
in Ukraine envisage several requirements to 
be taken into consideration by the parties to 
the distribution contract while granting the 
intellectual property rights thereunder (the 
so-called licence clause of the distribution 
contract):
•	 Intellectual	property	rights	that	are	not	

valid as of the date of the conclusion of the 
licence agreement will not be the subject-
matter of the said agreement. In Ukraine, 
intellectual property subject to registration 
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(eg trademarks) may be licensed only after 
registration. Even though to the best of the 
authors’ knowledge there is no case law 
on the transfer of unregistered intellectual 
property (ie whether such agreements 
will be regarded as invalid), the use of 
non-registered intellectual property may 
entail major risk for both parties as they 
are unable fully to protect and prohibit 
unauthorised use of such objects by 
third persons. Besides, the Ukrainian tax 
authorities may doubt the actual granting 
of the relevant intellectual property to the 
distributor, which may cause additional 
difficulties in the case of royalty payments.

•	 In	order	to	be	effective	and	operative	in	
Ukraine, the licence clause (agreement) 
must be entered into in writing and signed 
by the parties.

•	Ukrainian	law	provides	that	only	the	
types of use directly set out in the licence 
agreement (licence clause) will be regarded 
as granted. Notably, Ukrainian law defines 
particular types of use for each piece of 
intellectual property to be duly reflected in 
the distribution contract.

Unilateral termination of distribution 
agreement

Ukrainian law distinguishes between the 
unilateral termination of the agreement and 
the unilateral refusal of the agreement.
•	Notably,	in	Ukraine,	a	contract	may	not	

be terminated unilaterally (ie without 
both parties’ consent) unless otherwise 
stipulated by law or by contract. In any case 
notwithstanding the agreement provisions 
the said termination may only be enforced 
through the court. The law provides the 
following cases allowing the court to 
terminate the agreement: 
(i) significant violation of the contract by 

the other party; 
(ii) significant change in the 

circumstances guiding the parties, 
while concluding the contract; 

(iii) in other cases established by the 
contract or the law.

•	As	far	as	unilateral	refusal	of	the	
agreement is concerned, the agreement 
may be terminated by the party’s unilateral 
refusal if the right to such a refusal is 
directly determined by the agreement or 
law. This refusal may be further challenged 
in court. Thus, the parties are entitled to 
provide in the contract for the right to 
unilateral refusal as well as grounds for the 

latter, for example refusal for breach of the 
contract, etc. 

Taking into account the above, we authors 
believe that under Ukrainian law unilateral 
refusal is a tool to be used by the parties 
of the distribution agreement for its 
unilateral termination.

Applicable law

Choice of a foreign law as an applicable 
law for the international distribution 
agreement is fully effective and enforceable 
under Ukrainian law. However, mandatory 
rules regulating the corresponding legal 
relationships will apply irrespectively of the 
applicable law. It should be noted that even if 
a foreign law is chosen as the governing law, it 
will not always prevail. The parties’ choice of 
law may be overturned in Ukraine on public 
policy grounds. In these cases the law of the 
closest connection will be applicable, and if 
the latter cannot be established or applied, 
the law of Ukraine will apply. Therefore, it 
goes without saying that parties should always 
consider public policy issues when choosing 
the applicable law.

If the parties fail to agree on the law to 
govern the agreement, the latter will be 
governed by the law of the country that has 
the closest connection to the transaction. If 
one is not foreseen by or does not follow from 
the conditions or content of the transaction 
or from all circumstances of the case, then 
the transaction is deemed to have the closest 
connection to the law of the state where the 
party that will execute the content of the 
transaction has its residence or location. 
Taking into account academic writing on the 
subject the authors believe that in the case of 
distribution agreements it will be the law of 
the distributor’s residence or location.

Dispute resolution clause

Sometimes foreign suppliers taking into 
account their standard practice in distribution 
agreements with Ukrainian counterparties 
provide for exclusive competence of foreign 
state courts as to any disputes arising between 
the parties thereunder. However, proceeding 
from the applicable legislative provisions and 
case law, the authors believe that there are 
too many legal and practical issues in Ukraine 
relating to the enforcement of exclusive 
choice of forum clauses and recognition 
and enforcement of relevant judgments. 
Even more issues arise in the absence of 
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a mutual legal assistance treaty between 
Ukraine and a relevant country setting out 
relevant provisions on choice of forum. 
Moreover, a choice of forum clause favouring 
foreign courts will not preclude a Ukrainian 
distributor from filing a claim with Ukrainian 
courts in certain cases. 

Therefore, in order to diminish the above 
risks the parties may refer disputes arising 
from distribution agreements to international 
commercial arbitration either in Ukraine 
or abroad (either institutional or ad hoc), 
subject to legislative provisions on arbitrability 
of a country chosen as a place of arbitration. 
Notably, under Ukrainian law such disputes 
may be referred to international arbitration. 

Ukraine is a party to the New York Convention 
1958 and foreign arbitral awards are subject to 
recognition and enforcement in Ukraine.

Other issues to consider

Additionally, the parties should bear in mind 
that Ukrainian legislation provides for a 
myriad of legal issues in the field of foreign 
currency payments, tax, customs clearance 
procedure, etc, to be duly considered by the 
parties prior to entering into a distribution 
contract in order to make it fully operative 
and enforceable in Ukraine, eliminate or 
at least diminish all possible risk as well as 
reflecting the interests of both parties.
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The	book	closes	with	Conclusions	and	Recommendations	from	the	Task	Force	focusing	on	how	the	international	community	
can	ensure	respect	for	human	rights	and	the	rule	of	law	when	responding	to	the	threat	of	terrorism.	
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Aimed	at	law	graduates,	newly	qualified	and	more	experienced	lawyers	wishing	to	enhance	their	

skills	and	to	compete	in	the	global	market,	the	LL.M	is	based	on	legal	practice	and	provides	you	

with	a	qualification	that	is	rigorous,	challenging	and	stimulating	yet	at	the	same	time	being	highly	

beneficial	to	your	day-to-day	working	life.

The benefits of the LL.M in International Legal Practice 
You choose what to study

•	 Tailor	what	you	study	to	your	career	path	and/or	practice	area		

•	 All	modules	are	practice-led	with	contributions	from	leading	global	law	firms

You choose how to study

•	 Study	your	LL.M	at	a	time	and	place	that	suits	you

Full-time LL.M in London 

•	 Starts	in	September	2012	at	our	London	Moorgate	centre	

•	 Three	workshops	per	week	–	2.5	hours	each	

•	 Supported	by	i-Tutorials,	online	test	and	feedback	exercises	and	independent	learning	and	research	

S-mode modules 

•	 Start	in	January	or	July	each	year	

•	 Online	study	with	one-to-one	online	supervision	from	a	College	tutor	

•	 Nine	units	per	module

•	 We	supply	an	extensive	suite	of	user-friendly,	practical	course	material	including	electronic	

learning aids

You choose your pace of learning

•	 Modular	course	design	enables	you	to	determine	your	own	pace	of	learning

•	 S-mode	modules	start	in	January	and	July	each	year	

Register now and take that step for  
educational and career development

The LL.M in 
International 
Legal Practice

module First available start date

Business,	finance	and	the	legal	services	market	 January	2012

International	intellectual	property	practice	 January	2012

International	commercial	legal	practice	 January	2012

International	public	companies	practice	 January	2012

International	capital	markets	and	loans	practice	 January	2012

International	mergers	and	acquisitions	practice	 January	2012

International	antitrust	practice	 January	2012

International	business	organisations	 January	2012

International	arbitration	practice	 January	2012

International	joint	ventures	 January	2012

Global Professional training with the International Bar  
Association and the College of Law – the practical route  
to enhance your career.

“I enjoyed the practical 
value of subjects 
studied, and the ability 
to veer away from 
a heavily academic 
approach.”

“It has exceeded my 
expectations…this 
course in its entirety is 
the best study experience 
that I have had.”

“The i-tutorials are 
very easy to use and 
informative, an 
excellent way for busy 
practitioners to learn.”

For	further	information,	and	 
to	register	please	e-mail:	 
llm@lawcol.co.uk

www.ibanet.org/education_and_
Internships/llm/llm_home.aspx


