
The Merger Control ReviewThe  
Merger Control  

Review

Law Business Research

Sixth Edition

Editor

Ilene Knable Gotts



The Merger Control Review

The Merger Control Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The Merger Control Review - Edition 6
(published in July 2015 – editor Ilene Knable Gotts)

For further information please email
Nick.Barette@lbresearch.com



The  
Merger Control  

Review

Sixth Edition

Editor
Ilene Knable Gotts

Law Business Research Ltd



PUBLISHER 
Gideon Roberton

BUSINESS DEVELOPMENT MANAGER 
Nick Barette

SENIOR ACCOUNT MANAGERS 
Katherine Jablonowska, Thomas Lee, Felicity Bown

ACCOUNT MANAGER 
Joel Woods

PUBLISHING MANAGER 
Lucy Brewer

MARKETING ASSISTANT 
Rebecca Mogridge

EDITORIAL COORDINATOR 
Shani Bans

HEAD OF PRODUCTION 
Adam Myers

PRODUCTION EDITOR 
Anne Borthwick

SUBEDITOR 
 Caroline Herbert

MANAGING DIRECTOR 
Richard Davey

Published in the United Kingdom  
by Law Business Research Ltd, London

87 Lancaster Road, London, W11 1QQ, UK
© 2015 Law Business Research Ltd

www.TheLawReviews.co.uk 
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific 
situation, nor does it necessarily represent the views of authors’ firms or their clients. 

Legal advice should always be sought before taking any legal action based on the 
information provided. The publishers accept no responsibility for any acts or omissions 

contained herein. Although the information provided is accurate as of July 2015, be 
advised that this is a developing area.

Enquiries concerning reproduction should be sent to Law Business Research, at the 
address above. Enquiries concerning editorial content should be directed  

to the Publisher – gideon.roberton@lbresearch.com

ISBN 978-1-909830-60-8

Printed in Great Britain by 
Encompass Print Solutions, Derbyshire 

Tel: 0844 2480 112



THE MERGERS AND ACQUISITIONS REVIEW

THE RESTRUCTURING REVIEW

THE PRIVATE COMPETITION ENFORCEMENT REVIEW

THE DISPUTE RESOLUTION REVIEW

THE EMPLOYMENT LAW REVIEW

THE PUBLIC COMPETITION ENFORCEMENT REVIEW

THE BANKING REGULATION REVIEW

THE INTERNATIONAL ARBITRATION REVIEW

THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND  
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND  
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW

THE CORPORATE IMMIGRATION REVIEW

THE INTERNATIONAL INVESTIGATIONS REVIEW

THE PROJECTS AND CONSTRUCTION REVIEW

THE INTERNATIONAL CAPITAL MARKETS REVIEW

THE REAL ESTATE LAW REVIEW

THE PRIVATE EQUITY REVIEW

THE ENERGY REGULATION AND MARKETS REVIEW

THE INTELLECTUAL PROPERTY REVIEW

THE ASSET MANAGEMENT REVIEW

THE LAW REVIEWS



www.TheLawReviews.co.uk

THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW

THE MINING LAW REVIEW

THE EXECUTIVE REMUNERATION REVIEW

THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE CARTELS AND LENIENCY REVIEW

THE TAX DISPUTES AND LITIGATION REVIEW

THE LIFE SCIENCES LAW REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW

THE GOVERNMENT PROCUREMENT REVIEW

THE DOMINANCE AND MONOPOLIES REVIEW

THE AVIATION LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE ASSET TRACING AND RECOVERY REVIEW

THE INTERNATIONAL INSOLVENCY REVIEW

THE OIL AND GAS LAW REVIEW

THE FRANCHISE LAW REVIEW

THE PRODUCT REGULATION AND LIABILITY REVIEW

THE SHIPPING LAW REVIEW

THE ACQUISITION AND LEVERAGED FINANCE REVIEW

THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW

THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW

THE TRANSPORT FINANCE LAW REVIEW

THE SECURITIES LITIGATION REVIEW



i

The publisher acknowledges and thanks the following law firms for their learned 
assistance throughout the preparation of this book:

ALI BUDIARDJO, NUGROHO, REKSODIPUTRO

ALTIUS

ANDERSON MŌRI & TOMOTSUNE

ARAQUEREYNA

ARNTZEN DE BESCHE ADVOKATFIRMA AS

ASHURST

AZB & PARTNERS

BENTSI-ENCHILL, LETSA & ANKOMAH

BPV HÜGEL RECHTSANWÄLTE OG

BREDIN PRAT

CAIAZZO DONNINI PAPPALARDO & ASSOCIATI – CDP STUDIO LEGALE

CASTRÉN & SNELLMAN ATTORNEYS LTD 

CHAPMAN TRIPP

CMS VON ERLACH PONCET LTD

CUATRECASAS, GONÇALVES PEREIRA, RL

DLA PIPER

EGOROV PUGINSKY AFANASIEV & PARTNERS

ELIG, ATTORNEYS-AT-LAW

ENSAFRICA (EDWARD NATHAN SONNENBERGS)

GIBSON, DUNN & CRUTCHER LLP

ACKNOWLEDGEMENTS



Acknowledgements

ii

GROSS, KLEINHENDLER, HODAK, HALEVY, GREENBERG & CO

HOUTHOFF BURUMA

JEFF LEONG, POON & WONG

KARANOVIĆ & NIKOLIĆ

KAYE SCHOLER LLP

KING & WOOD MALLESONS

LCS & PARTNERS

LINKLATERS C WIŚNIEWSKI I WSPÓLNICY SPÓŁKA KOMANDYTOWA

MATTOS FILHO, VEIGA FILHO, MARREY JR E QUIROGA ADVOGADOS

MOTIEKA & AUDZEVIČIUS

NAVIGANT ECONOMICS

PACHECO, ODIO & ALFARO

PELIFILIP

PÉREZ BUSTAMANTE & PONCE

POLENAK LAW FIRM 

SAYENKO KHARENKO

SLAUGHTER AND MAY

STRACHAN PARTNERS

TORYS LLP

VALDÉS ABASCAL ABOGADOS, SC

WACHTELL, LIPTON, ROSEN & KATZ

WEERAWONG, CHINNAVAT & PEANGPANOR LTD

WILMER CUTLER PICKERING HALE AND DORR LLP

WILSON SONSINI GOODRICH & ROSATI 

YULCHON LLC



iii

Editor’s Preface  ...................................................................................................ix
Ilene Knable Gotts

PART I GENERAL PAPERS �������������������������������������������������� 1–73

Chapter 1 ECONOMICS TOOLS USED IN MERGER CONTROL .... 3
S Murthy Kambhampaty and James A Langenfeld 

Chapter 2 EU MERGER CONTROL IN THE PHARMACEUTICAL  
 SECTOR ................................................................................. 20

Pablo Figueroa and Alejandro Guerrero

Chapter 3 HIGH-TECHNOLOGY ASPECTS IN EU AND US  
 MERGER CONTROL ............................................................ 34

Paul McGeown and Victoria Luxardo Jeffries

Chapter 4 INTERNATIONAL MERGER REMEDIES ........................... 48
John Ratliff, Frédéric Louis and Cormac O’Daly

Chapter 5 PHARMACEUTICAL ASPECTS OF US MERGER  
 REVIEW .................................................................................. 63

Claudia R Higgins and Saul P Morgenstern

PART II JURISDICTIONS ���������������������������������������������������������77–551

Chapter 1 AUSTRALIA ............................................................................ 77
Peter Armitage and Ross Zaurrini 

Chapter 2 AUSTRIA ................................................................................. 94
Heinrich Kühnert and Gerhard Fussenegger

CONTENTS



iv

Contents

Chapter 3 BELGIUM ............................................................................. 103
Carmen Verdonck and Jenna Auwerx

Chapter 4 BOSNIA AND HERZEGOVINA ......................................... 116
Rastko Petaković 

Chapter 5 BRAZIL.................................................................................. 126
Lauro Celidonio Neto, Amadeu Ribeiro and Marcio Dias Soares

Chapter 6 CANADA ............................................................................... 141
Dany H Assaf, Rebecca Moskowitz and Marina Chernenko

Chapter 7 CHINA .................................................................................. 153
Susan Ning and Hazel Yin

Chapter 8 COSTA RICA ........................................................................ 163
Edgar Odio

Chapter 9 ECUADOR ........................................................................... 174
Diego Pérez-Ordoñez, Luis Marín Tobar and Natalia Almeida

Chapter 10 FINLAND.............................................................................. 183
Sari Hiltunen and Mikko Huimala

Chapter 11 FRANCE ................................................................................ 192
Hugues Calvet and Olivier Billard 

Chapter 12 GERMANY ............................................................................ 211
Götz Drauz and Michael Rosenthal 

Chapter 13 GHANA ................................................................................. 222
Rosa Kudoadzi and Daniel Imadi

Chapter 14 HONG KONG ...................................................................... 231
Sharon Henrick and Joshua Cole



v

Contents

Chapter 15 INDIA ................................................................................... 245
Samir R Gandhi, Kamya Rajagopal and Rahul Satyan

Chapter 16 INDONESIA ......................................................................... 256
Theodoor Bakker, Luky I Walalangi and Miriam Andreta

Chapter 17 ISRAEL .................................................................................. 268
Ran Ben-Ari

Chapter 18 ITALY ..................................................................................... 279
Rino Caiazzo and Francesca Costantini 

Chapter 19 JAPAN .................................................................................... 289
Yusuke Nakano, Vassili Moussis and Kiyoko Yagami

Chapter 20 KOREA .................................................................................. 303
Sai Ree Yun, Seuk Joon Lee, Cecil Saehoon Chung, Kyoung Yeon Kim 
and Kyu Hyun Kim

Chapter 21 LITHUANIA ......................................................................... 313
Giedrius Kolesnikovas and Michail Parchimovič 

Chapter 22 MACEDONIA ....................................................................... 322
Tatjana Popovski-Buloski 

Chapter 23 MALAYSIA ............................................................................ 329
Jeff Leong

Chapter 24 MEXICO ............................................................................... 340
Rafael Valdés Abascal and José Ángel Santiago Ábrego

Chapter 25 NETHERLANDS .................................................................. 348
Gerrit Oosterhuis and Weijer VerLoren van Themaat

Chapter 26 NEW ZEALAND .................................................................. 359
Neil Anderson, Simon Peart and Sebastian Templeton



Chapter 27 NIGERIA ............................................................................... 370
Toyin Tella-Binuyo

Chapter 28 NORWAY .............................................................................. 383
Thea Susanne Skaug and Fredrik Alver

Chapter 29 POLAND .............................................................................. 393
Mariusz Łaszczyk and Piotr Skurzyński

Chapter 30 PORTUGAL .......................................................................... 403
Ricardo Bordalo Junqueiro and Marta Flores da Silva

Chapter 31 ROMANIA ............................................................................ 415
Carmen Peli, Manuela Lupeanu and Mihaela Ciolan

Chapter 32 RUSSIA .................................................................................. 429
Anna Numerova and Elena Kazak

Chapter 33 SERBIA .................................................................................. 438
Rastko Petaković 

Chapter 34 SOUTH AFRICA .................................................................. 450
Lee Mendelsohn and Lebogang Phaladi 

Chapter 35 SPAIN .................................................................................... 463
Juan Jiménez-Laiglesia, Alfonso Ois, Jorge Masía, Joaquín Hervada 
and Emilio Carrandi

Chapter 36 SWITZERLAND .................................................................. 475
Pascal G Favre and Patrick Sommer

Chapter 37 TAIWAN ................................................................................ 484
Victor I Chang, Margaret Huang and Deven Lu

Chapter 38 THAILAND .......................................................................... 494
Pakdee Paknara and Pattraporn Poovasathien

vi

Contents



Chapter 39 TURKEY ................................................................................ 499
Gönenç Gürkaynak and K Korhan Yıldırım

Chapter 40 UKRAINE .............................................................................. 511
Dmitry Taranyk and Maksym Nazarenko

Chapter 41 UNITED KINGDOM .......................................................... 520
Jordan Ellison and Paul Walter

Chapter 42 UNITED STATES ................................................................ 532
Ilene Knable Gotts

Chapter 43 VENEZUELA ........................................................................ 541
Pedro Ignacio Sosa, Vanessa D’Amelio and Rodrigo Moncho Stefani 

Appendix 1 ABOUT THE AUTHORS .................................................... 553

Appendix 2 CONTRIBUTING LAW FIRMS’ CONTACT DETAILS ... 591

vii

Contents



ix

EDITOR’S PREFACE

Pre-merger competition review has advanced significantly since its creation in 1976 in 
the United States. As this book evidences, today almost all competition authorities have a 
notification process in place – with most requiring pre-merger notification for transactions 
that meet certain prescribed minimum thresholds. Additional jurisdictions, particularly 
in Asia, are poised to add pre-merger notification regimes in the next year or so. The 10 
Member States of the Association of Southeast Asian Nations, for example, have agreed to 
introduce national competition policies and laws by year-end 2015. We have expanded the 
jurisdictions covered by this book to include the newer regimes as well in our endeavour to 
keep our readers well informed.

Given the ability of most competition agencies with pre-merger notification laws 
to delay, and even block, a transaction, it is imperative to take each jurisdiction – small 
or large, new or mature – seriously. China, for instance, in 2009 blocked the Coca-Cola 
Company’s proposed acquisition of China Huiyuan Juice Group Limited and imposed 
conditions on four mergers involving non-Chinese domiciled firms. In Phonak/ReSound 
(a merger between a Swiss undertaking and a Danish undertaking, each with a German 
subsidiary), the German Federal Cartel Office blocked the entire merger even though 
less than 10 per cent of each of the undertakings was attributable to Germany. It is, 
therefore, imperative that counsel for a transaction develops a comprehensive plan prior 
to, or immediately upon, execution of the agreement concerning where and when to file 
notification with competition authorities regarding the transaction. In this regard, this 
book provides an overview of the process in 43 jurisdictions, as well as a discussion of 
recent decisions, strategic considerations and likely upcoming developments. Given the 
number of recent significant M&A transactions involving pharma and high-technology 
companies, we have added to this year’s edition chapters focusing on the US and EU 
enforcement trends in these important sectors. In addition, as merger review increasingly 
includes economic analysis in most, if not all, jurisdictions, we have added a chapter 
discussing the various economic tools used to analyse transactions. The intended 
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readership of this book comprises both in-house and outside counsel who may be 
involved in the competition review of cross-border transactions.

Some common threads in institutional design underlie most of the merger review 
mandates, although there are some outliers as well as nuances that necessitate careful 
consideration when advising clients on a particular transaction. Almost all jurisdictions 
vest exclusive authority to review transactions in one agency. The US and China may end 
up being the exceptions in this regard. Most jurisdictions provide for objective monetary 
size thresholds (e.g., the turnover of the parties, the size of the transaction) to determine 
whether a filing is required. Germany, for instance, provides for a de minimis exception 
for transactions occurring in markets with sales of less than €15 million. There are some 
jurisdictions, however, that still use ‘market share’ indicia (e.g., Bosnia and Herzegovina, 
Colombia, Lithuania, Portugal, Spain, Ukraine and the UK). Most jurisdictions require 
that both parties have some turnover or nexus to their jurisdiction. However, there are 
some jurisdictions that take a more expansive view. For instance, Turkey recently issued 
a decision finding that a joint venture (JV) that produced no effect in Turkish markets 
was reportable because the JV’s products ‘could be’ imported into Turkey. Germany 
also takes an expansive view by adopting as one of its thresholds a transaction of 
‘competitively significant influence’. Although a few merger notification jurisdictions 
remain ‘voluntary’ (e.g., Australia, Singapore, the UK and Venezuela), the vast majority 
impose mandatory notification requirements.

The potential consequences for failing to file in jurisdictions with mandatory 
requirements varies. Almost all jurisdictions require that the notification process be 
concluded prior to completion (e.g., pre-merger, suspensory regimes), rather than 
permitting the transaction to close as long as notification is made prior to closing. Many 
of these jurisdictions can impose a significant fine for failure to notify before closing 
even where the transaction raises no competition concerns (e.g., Austria, Cyprus, India, 
the Netherlands, Romania, Spain and Turkey). In France, for instance, the Authority 
imposed a €4 million fine on Castel Frères for failure to notify its acquisition of part of 
Patriache group. Some jurisdictions impose strict time frames within which the parties 
must file their notification. For instance, Cyprus requires filing within one week of 
signing of the relevant documents and agreements; Serbia and India provide for 15 days 
after signing the agreement; and Hungary, Ireland and Romania have a 30-calendar-day 
time limit commencing with the entering into the agreement for filing the notification. 
Some jurisdictions that mandate filings within specified periods after execution of the 
agreement also have the authority to impose fines for ‘late’ notifications (e.g., Bosnia 
and Herzegovina, India and Serbia). Most jurisdictions also have the ability to impose 
significant fines for failure to notify or for closing before the end of the waiting period, 
or both (e.g., Greece, Portugal, Ukraine and the US). In Macedonia, the failure to file 
can result in a misdemeanour and a monetary fine of up to 10 per cent of the worldwide 
turnover.

In addition, other jurisdictions have joined the EU and US in focusing on interim 
conduct of the transaction parties. Brazil, for instance, issued its first ‘gun jumping’ fine 
last year and recently issued guidelines on gun jumping violations. In most jurisdictions, 
a transaction that does not meet the pre-merger notification thresholds is not subject to 
review and challenge by the competition authority. In Canada – like the US – however, 
the agency can challenge mergers that were not required to be notified under the  
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pre-merger statute. In 2014 alone, the Canadian Competition Bureau took enforcement 
action in three non-notifiable mergers.

In almost all jurisdictions, very few transactions undergo a full investigation, 
although some require that the notification provide detailed information regarding 
the markets, competitors, competition, suppliers, customers and entry conditions. 
Most jurisdictions that have filing fees specify a flat fee or state in advance a schedule 
of fees based upon the size of the transaction; some jurisdictions, however, determine 
the fee after filing or provide different fees based on the complexity of the transaction. 
For instance, Cyprus is now considering charging a higher fee for acquisitions that are 
subjected to a full Phase II investigation.

Most jurisdictions more closely resemble the EU model than the US model. In 
these jurisdictions, pre-filing consultations are more common (and even encouraged); 
parties can offer undertakings during the initial stage to resolve competitive concerns; 
and there is a set period during the second phase for providing additional information 
and for the agency to reach a decision. In Japan, however, the Japanese Federal Trade 
Commission (JFTC) announced in June 2011 that it would abolish the prior consultation 
procedure option. When combined with the inability to ‘stop the clock’ on the review 
periods, counsel may find it more challenging in transactions involving multiple filings 
to avoid the potential for the entry of conflicting remedies or even a prohibition decision 
at the end of a JFTC review. Some jurisdictions, such as Croatia, are still aligning their 
threshold criteria and process with the EU model. There remain some jurisdictions even 
within the EU that differ procedurally from the EU model. For instance, in Austria, the 
obligation to file can be triggered if only one of the involved undertakings has sales in 
Austria, as long as both parties satisfy a minimum global turnover and have a sizeable 
combined turnover in Austria.

The role of third parties also varies across jurisdictions. In some jurisdictions (e.g., 
Japan) there is no explicit right of intervention by third parties, but the authorities can 
choose to allow it on a case-by-case basis. In contrast, in South Africa, registered trade 
unions or representatives of employees are to be provided with a redacted copy of the 
merger notification from the outset and have the right to participate in merger hearings 
before the Competition Tribunal: the Tribunal will typically also permit other third 
parties to participate. Bulgaria has announced a process by which transaction parties 
even consent to disclosure of their confidential information to third parties. In some 
jurisdictions (e.g., Australia, the EU and Germany), third parties may file an objection 
to a clearance decision. In some jurisdictions (including Canada, the EU and the US), 
third parties (e.g., competitors) are required to provide information and data if requested 
by the antitrust authority. In Israel, a third party that did not comply with such a request 
was recently fined by the Authority.

In almost all jurisdictions, once the authority approves the transaction, it cannot 
later challenge the transaction’s legality. The US is one significant outlier with no bar 
for subsequent challenge, even decades following the closing, if the transaction is later 
believed to have substantially lessened competition. Canada, in contrast, provides a more 
limited time period of one year for challenging a notified transaction (see the recent CSC/
Complete transaction). Norway is a bit unusual, in that the Authority has the ability to 
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mandate notification of a transaction for a period of up to three months following the 
transaction’s consummation.

It is becoming the norm in large cross-border transactions raising competition 
concerns for the US, Canadian, Mexican and EU authorities to work closely together 
during the investigative stages, and even in determining remedies, minimising the 
potential of arriving at diverging outcomes. The Korean Fair Trade Commission 
has stated that it will engage in even greater cooperation with foreign competition 
authorities, particularly those of China and Japan, which are similar to Korea in their 
industrial structure. Regional cooperation among some of the newer agencies has also 
become more common; for example, the Argentinian authority has worked with Brazil’s 
CADE, which in turn has worked with the Chilean authority. Competition authorities 
in Bosnia and Herzegovina, Bulgaria, Croatia, Macedonia, Montenegro, Serbia, Slovenia 
and Turkey similarly maintain close ties and cooperate on transactions. Taiwan is part of 
the Asia-Pacific Economic Cooperation Forum, which shares a database. In transactions 
not requiring filings in multiple EU jurisdictions, Member States often keep each other 
informed during the course of an investigation. In addition, transactions not meeting 
the EU threshold can nevertheless be referred to the Commission in appropriate 
circumstances. In 2009, the US signed a memorandum of understanding with the 
Russian Competition Authority to facilitate cooperation; China has ‘consulted’ with the 
US and the EU on some mergers and entered into a cooperation agreement with the US 
authorities in 2011. The US also has recently entered into a cooperation agreement with 
India.

Although some jurisdictions have recently raised the size threshold at which 
filings are mandated, others have broadened the scope of their legislation to include, 
for instance, partial ownership interests. Some jurisdictions continue to have as their 
threshold test for pre-merger notification whether there is an ‘acquisition of control’. 
Many of these jurisdictions, however, will include as a reportable situation the creation 
of ‘joint control’, ‘negative (e.g., veto) control’ rights to the extent that they may give 
rise to de jure or de facto control (e.g., Turkey), or a change from ‘joint control’ to ‘sole 
control’ (e.g., the EU and Lithuania). Minority holdings and concerns over ‘creeping 
acquisitions’, in which an industry may consolidate before the agencies become fully 
aware, have become the focus of many jurisdictions. Some jurisdictions will consider 
as reviewable acquisitions in which only a 10 per cent or less interest is being acquired 
(e.g., Serbia for certain financial and insurance mergers), although most jurisdictions 
have somewhat higher thresholds (e.g., Korea sets the threshold at 15 per cent of a public 
company and otherwise at 20 per cent of a target; and Japan and Russia at any amount 
exceeding 20 per cent of the target). Others use as the benchmark the impact that the 
partial shareholding has on competition; Norway, for instance, can challenge a minority 
shareholding that creates or strengthens a significant restriction on competition. The UK 
also focuses on whether the minority shareholder has ‘material influence’ (i.e., the ability 
to make or influence commercial policy) over the entity. Several agencies during the past 
few years have analysed partial ownership acquisitions on a standalone basis as well as in 
connection with JVs (e.g., Canada, China, Cyprus, Finland and Switzerland). Vertical 
mergers were also a subject of review (and even resulted in some enforcement actions) in 
a number of jurisdictions (e.g., Belgium, Canada, China, Sweden and Taiwan). Portugal 
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even viewed as an ‘acquisition’ subject to notification the non-binding transfer of a 
customer base.

For transactions that raise competition issues, the need to plan and to coordinate 
among counsel has become particularly acute. Multijurisdictional cooperation facilitates 
the development of cross-border remedies packages that effectively address competitive 
concerns while permitting the transaction to proceed. The consents adopted by the US 
and Canada in the Holcim/Lafarge merger exemplify such a cross-border package. As 
discussed in the International Merger Remedies chapter, it is no longer prudent to focus 
merely on the larger mature authorities, with the expectation that other jurisdictions 
will follow their lead or defer to their review. In the current environment, obtaining the 
approval of jurisdictions such as Brazil and China can be as important as the approval of 
the EU or the US. Moreover, the need to coordinate is particularly acute to the extent 
that multiple agencies decide to impose conditions on the transaction. Although most 
jurisdictions indicate that ‘structural’ remedies are preferable to ‘behavioural’ conditions, 
a number of jurisdictions in the past few years have imposed a variety of such behavioural 
remedies (e.g., China, the EU, France, the Netherlands, Norway, South Africa, Ukraine 
and the US). For instance, some recent decisions have included as behavioural remedies 
pricing, sales tariffs and terms of sale conditions (e.g., Ukraine and Serbia), employee 
retrenchment (South Africa) and restrictions on bringing antidumping suits (e.g., 
Mexico). Many recent decisions have imposed behavioural remedies to strengthen the 
effectiveness of divestitures (e.g., Canada’s decision in the Loblaw/Shoppers transaction, 
China’s MOFCOM remedy in Glencore/Xstrata, France’s decision in the Numericable/
SFR transaction). This book should provide a useful starting point in navigating cross-
border transactions in the current enforcement environment. 

Ilene Knable Gotts
Wachtell, Lipton, Rosen & Katz
New York
July 2015
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Chapter 40

UKRAINE

Dmitry Taranyk and Maksym Nazarenko1

I INTRODUCTION

The Antimonopoly Committee of Ukraine (AMC) is the authority exclusively responsible 
for dealing with mergers.

i Notion of concentration

Merger approvals are required whenever a concentration is consummated, provided that 
the parties thereto meet or exceed the relevant financial thresholds. In particular, for the 
purposes of the Ukrainian merger control rules, a concentration is deemed to occur, inter 
alia, in cases of:
a mergers between undertakings (i.e., when two or more independent undertakings 

amalgamate into a new undertaking and cease to exist as separate legal entities);
b absorption of one undertaking by another (with one retaining its legal identity 

and the other ceasing to exist as a legal entity);
c acquisition of control directly or through other persons or entities by one or more 

undertakings over one or more undertakings, including by the way of:
• direct or indirect acquisition (gaining control over or acquiring a lease) of assets 

that amount to a going concern or a structural subdivision of an undertaking;
• appointment to the post of a chair or deputy chair in the supervisory council, 

the executive (management) board or any other supervising or executive body 
of an individual who already occupies one or more such positions in another 
undertaking; or

1 Dmitry Taranyk is a counsel and Maksym Nazarenko is a senior associate at Sayenko 
Kharenko.
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• composition of the supervisory council, the executive (management) board, or 
any other supervising or executive body of an undertaking, in such a manner 
so as to enable the same individuals to represent more than 50 per cent of the 
members of such bodies in two or more undertakings;

d establishment by two or more undertakings of a joint venture, which in turn is 
intended to perform on a continuing basis all the functions of an autonomous 
economic entity; and

e direct or indirect acquisition of assets or participation interests (including shares) 
in an undertaking that allows the acquirer to reach or exceed 25 or 50 per cent of 
votes in the target undertaking’s highest management body.

ii Definition of control

Ukrainian competition laws contain a very broad definition of control that is largely 
based on the EU example, but in practice is even wider in scope. Control is broadly 
defined in the Law of Ukraine ‘On Protection of Economic Competition’ as follows:

[…] decisive influence by one or more related legal entities and/or individuals over the business 
activity of an undertaking or its part, which is exercised directly or through other persons, in 
particular due to: the right of ownership or use of all assets or a major portion of them; a right 
that ensures a decisive influence over the formation, voting results or decisions of the managing 
bodies of the company; conclusion of agreements or contracts which allow the determination of 
the conditions of business activity, the giving of mandatory instructions or the performing of the 
functions of a managing body of the company; or the occupation of the position of chairman or 
deputy chairman in the supervisory council, the executive (management) board, or any other 
supervising or executive body of an undertaking by a person who already occupies one or more of 
the listed positions in another business entity. Related undertakings are those legal entities and/
or individuals that perform business activity jointly or in coordination, including if they jointly 
or in coordination exercise influence over the business activity of an undertaking. In particular, 
spouses, parents, children, brothers and sisters are considered to be related.

The local competition regulation provides a number of criteria based on which the 
undertaking is deemed to have or be subject to a ‘decisive influence’, including the 
following:
a undertakings in which the acquirer or the target undertaking directly or indirectly: 

• owns more than 50 per cent of the authorised capital; 
• holds more than 50 per cent of the votes of the managing bodies; 
• has the right to appoint the director, vice-director, chief accountant or more 

than 50 per cent of the members of the supervisory council, the managing 
body (e.g., the board of directors) or the audit committee; or 

• has the right to receive not less than 50 per cent of the net profits;
b undertakings that have the rights and powers mentioned in (a) above in relation 

to the acquirer or the target undertaking;
c undertakings that: 

• are managed by the acquirer or the target undertaking pursuant to a trust 
agreement, joint cooperation agreement, lease agreement or other agreement; or
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• have the same persons holding the positions of director, vice-director or chief 
accountant, or not less than 50 per cent of the members of the supervisory 
council, the managing body or the audit committee; and

d undertakings that provide financial assistance that is used to achieve the 
concentration, if this may result in a decisive influence of one undertaking over 
another.

In addition, related entities of the party concerned may include any affiliates that might 
have an ability to influence the respective party, or to be so influenced, as follows:
a undertakings in which the acquirer or the target undertaking and their related 

entities, as defined above, directly or indirectly: 
• own more than 25 per cent of the authorised capital;
• hold more than 25 per cent of the votes of the managing bodies; 
• have the right to appoint the director, vice-director, chief accountant or more 

than 25 per cent of the members of the supervisory council, the board (or 
other management body) or the audit committee; or 

• have the right to receive not less than 25 per cent of the net profits; and
b undertakings that have the rights and powers mentioned in (a) above with respect 

to either the target undertaking or the acquirer or any of their respective related 
entities.

It therefore follows that, under Ukrainian merger control rules and local practice, the 
ability to exercise de jure or de facto control (including negative control) is the prerequisite 
for establishing a control relation between undertakings. Namely, if an undertaking 
can, on the basis of rights, contracts (shareholders’ agreement, etc.), historic pattern 
of attendance at annual general meetings or other means, obtain any form of control 
(including the possibility to exercise the right of veto over strategic commercial decisions 
such as the budget, business plan, appointment or removal of senior management, major 
investments) over undertakings, it necessarily follows that a control relation between 
such undertakings is established.

It should be noted that the list above is not exhaustive, leaving the AMC with full 
discretion to find other cases where a control relationship may arise.

iii Financial thresholds

Wherever a transaction gives rise to a concentration as described above, the Ukrainian 
filing requirement would be triggered if the parties meet all of the following financial 
thresholds for the last financial year preceding the transaction:
a the aggregate worldwide value of assets or sales for all parties to the concentration, 

including related entities, exceeds €12 million;
b the aggregate worldwide value of assets or sales for each of at least two of the 

parties to the concentration, including related entities, exceeds €1 million; and 
c the value of assets or sales in Ukraine of at least one party to the concentration, 

including related entities, exceeds €1 million.
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iv Market shares threshold

In addition to the above financial thresholds, the Ukrainian merger control rules also 
establish a market share threshold that, if met, also triggers the Ukrainian merger filing 
requirement. Thus, irrespective of whether the financial thresholds are exceeded by 
the parties to the concentration, a requirement to seek a merger approval in Ukraine 
would arise if the market share of any party or the combined market share of all parties 
to the concentration on any product market in Ukraine exceeds 35 per cent, and the 
concentration takes place on the same or a neighbouring product market.

v Block exemptions

It should also be mentioned that the Ukrainian competition laws provide for certain 
specific exceptions from the notion of a concentration. They are intended to provide 
clarity and legal certainty, outlining which sorts of transactions do not amount to 
concentrations and therefore do not trigger the Ukrainian filing requirement, which 
include, in particular, the following:
a establishment of a joint venture undertaking by two or more undertakings that, in 

turn, results in the coordination of activities among the founders or between the 
founders and the new undertaking (such actions are instead treated as concerted 
practices and may also require a separate approval from the AMC);

b acquisition of shares or other equity interest in an undertaking by a person or 
entity whose main activities are financial or securities transactions, for the purpose 
of reselling such shares or other equity interest within one year, provided that the 
acquirer does not participate in the undertaking’s managing bodies;

c actions otherwise constituting a concentration that occur between undertakings 
connected by control relations, provided that the latter were established in 
compliance with the Ukrainian merger control rules; and

d acquisition of control over an undertaking by an insolvency administrator or a 
state official.

The Ukrainian merger control rules also provide for a pre-notification procedure. Unlike 
in some jurisdictions, there is no requirement to make a pre-notification filing in Ukraine 
provided certain conditions are met. Instead, the procedure is generally used by the parties 
to ascertain whether a particular transaction requires a merger filing in Ukraine. In other 
words, the parties can seek a comfort letter (in Ukraine, ‘preliminary conclusions’) from 
the AMC to confirm whether a merger filing is required under particular circumstances.

No statutes, regulations or guidelines relating to merger control issues were issued 
during 2014. However, important legal developments are still in the pipeline that may 
have far-reaching consequences regarding when the Ukrainian merger filing requirement 
is triggered. These are considered in Section V, infra.
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II YEAR IN REVIEW2

The level of market consolidation in 2014 showed a decrease compared with 2013. In 
2014, 781 merger filings were made to the AMC, which is an approximately 19 per 
cent decrease over 2013. In turn, out of the 781 filings submitted to the AMC in 
2014, 280 were returned by the authority for being incomplete, and were therefore not 
reviewed. There was a slight decline in the number of filings returned in 2014 (183 in 
2014, compared with 194 in 2013). Further, out of 501 reviewed merger filings, 476 did 
not contain any threats to Ukrainian economic competition and were approved within a 
Phase I review, while the remaining 25 required greater scrutiny under a Phase II review. 
The AMC conducted almost the same number of investigations for clearing transactions 
in 2014 as it had in 2013.

In 2014, the AMC issued several merger approvals that contained behavioural 
remedies concerning prices, sales tariffs, conditions of sale, the methodology behind 
price setting as well as conditions of market entry of other undertakings.

Following the anticipated increase of financial thresholds discussed further in 
Section V, infra, we expect the number of Phase II reviews to grow substantially, as the 
AMC will look into concentrations having real impact on Ukraine more thoroughly. 
Deals posing no threat to competition could be left outside the regulator’s oversight.

A trend observed in 2013 of a majority of applicants being foreign companies 
has continued in 2014. In fact, due to the political situation in Ukraine, the number of 
domestic deals requiring clearance has decreased significantly; out of the 781 applications 
received by the AMC, 631 were filed by foreign applicants. The number of foreign 
applicants in 2014 increased by approximately 80.8 per cent compared with 2013. 
This trend can be linked to the AMC’s active monitoring of M&A transactions, as 
reported by mass media, and the numerous times when multinational companies have 
been contacted with a reminder about the merger filing requirement immediately after 
an M&A transaction has been announced and prosecuted for failure to seek merger 
clearance. This trend will most likely continue until the relevant law is amended by the 
Ukrainian Parliament to increase the merger notification thresholds, which amendment 
is expected to eliminate the current obligation to notify transactions that have minimal 
nexus to Ukraine.

As previously mentioned, during 2014 the AMC focused its efforts on discovering 
past violations consisting of completing a qualifying concentration without the prior 
approval of the AMC. As a result, the AMC discovered 35 cases of such violations and 
prosecuted the violators by imposing the fines. Consequent to its review of such past 
concentrations, the AMC has granted its approvals post factum.

The high-sounding declarations of the AMC made in 2012 regarding a significant 
increase in the level of fines for unauthorised mergers to a statutory maximum (i.e., up to 
5 per cent of gross global group-wide annual turnover) did not come to fruition. Similarly 
to 2013, in 2014 the AMC imposed relatively low fines for this type of violation. The 
average level of fine for failure to notify a qualifying merger (also explained in part by 

2 Statistics presented in this chapter are based on the 2014 Annual Report of the Antimonopoly 
Committee of Ukraine.
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the substantial devaluation of the national currency during the past year) amounted to 
several thousand euros. 

These observations apply equally to domestic and foreign-to-foreign transactions, 
irrespective of the actual presence of the parties in Ukraine. 

III THE MERGER CONTROL REGIME

i Waiting periods and time frames

Similarly to the European Merger Control Regulation,3 the merger review process is 
split into two stages: Phase I and Phase II reviews. Each denotes a different time frame, 
and a different level of scrutiny of a particular concentration and the parties’ activities 
in Ukraine.

The Phase I review is supposed to be completed by the AMC within 45 days 
from the date of submission. During the first 15 days, the AMC will conduct an initial 
review (‘formal examination’), and it may return the filing without considering it if 
it determines that it is incomplete. During the subsequent 30-day period, the AMC 
analyses the submitted information per se and decides whether to grant or deny the 
approval.

On the other hand, the Phase II review may last up to three months, and this 
period can be suspended until the AMC receives any subsequently requested information. 
The authority generally tends to open this second review stage if it discovers any grounds 
based on which the concentration can be prohibited or needs to engage in complicated 
research (i.e., if the AMC comes to the conclusion that the relevant market is an important 
one, or that the concentration involves parties with very high market shares). Thus, the 
possibility of a Phase II review largely depends on how wide the relevant product market 
is, as well as the relevant market shares of the parties to the concentration. If the parties’ 
combined market share is close to 35 per cent of the relevant product market, denoting 
dominance (monopoly), it will be highly likely that the AMC will initiate a Phase II 
review. In addition, if the authority comes to the view that the relevant concentration 
may lead to the creation or strengthening of a dominant (monopoly) position, or to the 
significant restriction of competition on any market, or a part thereof, in Ukraine, it will 
not issue an approving decision.

ii Accelerated review procedures, tender offers and hostile transactions

The Ukrainian competition laws provide no special clearance procedure for tender 
offers or hostile transactions. Equally, there is no explicit possibility to accelerate the 
review procedure. This is primarily because the AMC has historically been suspicious 
of undertakings attempting to accelerate the merger review process; the prevalent view 
within the authority is that such intentions represent covert attempts to obscure the 
merger review process and distract the AMC’s attention from some important facts, or 
even anti-competitive effects, of the merger. In practice, however, a possibility exists to 
obtain a clearance decision on an expedited basis.

3 Council Regulation (EC) 139/2004 of 20 January 2004.



Ukraine

517

The success of efforts to accelerate the merger review procedure exclusively 
depends on the strength of the arguments put forward by the applicants. Successful 
arguments include the concept of ‘failing firm’ and the necessity to complete a tender 
offer to avoid bankruptcy, insolvency, etc. In other words, in order to obtain a clearance 
decision on an expedited basis, applicants must make the AMC’s involvement as easy 
as possible. In relation to the frequency of expedited reviews, there are periods where 
approximately half of all the AMC’s clearances are obtained on an accelerated basis.

iii Third-party access to files and rights to challenge mergers

The Ukrainian competition laws do not allow third parties to, on their own initiative, 
become involved in the merger review process. However, this does not prevent third 
parties from filing a complaint or providing information for the AMC to take into account 
when making a decision on whether to approve a concentration. Indeed, the AMC itself 
may, during the Phase II review, contact any third parties, including customers and 
competitors, with the aim of collecting any information it requires to conduct the review.

iv Appeals and judicial review

Parties to concentrations (including third parties, if they can prove that their rights 
have been violated) can appeal against AMC decisions to the appropriate economic and 
administrative courts within a two-month period after the respective decision has been 
issued.

AMC decisions can also be appealed by the parties to the Cabinet of Ministers 
within a 30-day period of receiving the authority’s decision. If an AMC decision is 
appealed to the Cabinet of Ministers, the latter creates a special commission, which 
includes a number of independent experts from different industries and authorities as well 
as the AMC’s senior officers. The commission analyses the positive and negative effects of 
implementing the concentration using the same substantive test employed by the AMC. 
The Cabinet of Ministers then prohibits or approves the reviewed concentration.

v Effect of regulatory review

The Ukrainian competition laws provide for a possibility for a merger review being 
conducted by another body. However, such review is not concurrent with the review 
carried out by the AMC; as mentioned above, parties to the concentration can address the 
merger to the Cabinet of Ministers within 30 days of the AMC’s blocking decision, and 
the Cabinet of Ministers can, in turn, approve the merger. Nevertheless, this procedure 
is very rarely resorted to, since the AMC very rarely blocks concentrations (i.e., no more 
than once a year).

Parties must refrain from consummating the concentration until the AMC’s 
approval is obtained.
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IV OTHER STRATEGIC CONSIDERATIONS

i Coordination with other jurisdictions

The Ukrainian merger review procedure is very specific, making it particularly difficult 
to coordinate with other jurisdictions. However, there is the possibility to make the 
most of the similarities between Ukraine and Russia, both in terms of language and 
the requirements set by the countries’ respective competition authorities. For instance, 
applicants can benefit from certain synergies, as the Federal Antimonopoly Service 
in Russia and the AMC largely require the same information and documents to be 
submitted for their review. Moreover, when dealing with manifold cross-border merger 
reviews, parties can usually benefit from reduced costs if translations into Ukrainian are 
made from Russian rather than other languages.

In addition, when faced with relevant markets that it has not had a chance 
to scrutinise and review previously, the AMC has shown itself to be flexible enough 
to consider market definitions used by other regulators, particularly the European 
Commission. Indeed, the AMC’s efforts to increase coordination with other European 
regulators are widely apparent, with the authority organising panels and fora that are 
consistently visited by senior members of competition authorities worldwide.

Due to worsening relations between Ukraine and Russia, the AMC has ceased 
its cooperation with the Russian Federal Antimonopoly Service almost completely, 
while cooperation with the competition authorities of the US and the EU, as well as 
some other regulators from central and eastern Europe and authorities from countries 
of the Commonwealth of Independent States (CIS) such as Belarus and Kazakhstan, is 
flourishing. The AMC has also established good rapport with international organisations 
such as the International Competition Network, the United Nations Conference on 
Trade and Development and the CIS International Council for Anti-monopoly Policy.

ii Special situations

As mentioned above, when one of the parties to a concentration is under financial 
distress, facing insolvency or bankruptcy, or is in the middle of tender offer proceedings, 
the AMC has usually been lenient in its modus operandi, allowing for an expedited review.

In cases of hostile takeovers, where the acquiring party cannot obtain the target’s 
documents or the necessary information for the Ukrainian merger filing, the AMC can 
rely on a special procedure and address the target with the necessary requests. However, 
this would inevitably mean that the parties would need to allocate significantly more 
time for the Ukrainian merger review process in order to account for potential delays in 
information and document gathering.

The Ukrainian merger control rules do not provide a special procedure to deal 
with cases where minority ownership interests are involved.

V OUTLOOK AND CONCLUSIONS

Due to recent political developments in Ukraine, 2015 and future years are highly likely 
to see changes to the AMC with the aim of transforming it into a modern European 
competition agency. In particular, lawmakers are planning a number of legislative 
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changes that will shape competition policy in Ukraine and that will put some restraints 
on the AMC.

The change that is most expected in the Ukrainian competition laws is the 
increase of financial thresholds in merger control. Currently, a draft law introduced 
for Parliamentary review provides a threshold increase of about four times and, more 
importantly, envisages an improvement of the nexus requirement that will eliminate 
the need to notify numerous global transactions in which only one party has a presence 
in Ukraine. While this draft is likely to be revised heavily during its review before the 
Parliament, its core principles are expected to remain.

Additionally, it is planned that the AMC, by virtue of law, will be obliged 
to publish all of its decisions in merger clearances, including those made within the 
context of an in-depth review. The respective draft law, while already having undergone 
significant changes aimed at enabling it to be adopted, still faces significant opposition 
because of concerns that some business secrets and other confidential information may 
be disclosed to the public.

Another recent initiative of the lawmakers is the setting up of a transparent 
procedure for determining the amount of fines for violations of Ukrainian competition 
laws, including failure to notify a qualifying concentration in Ukraine. Currently, the 
AMC determines the amount of the fine in each case based on its internal methodology, 
which is not available to the public. The adoption of draft Law No. 2431 should allow 
businesses to estimate fine amounts beforehand, and to devise a strategy for mitigation 
of such amounts in advance.

All of these changes are part of the Ukrainian commitments under the EU–
Ukraine Association Agreement, and have a strong chance of being implemented in the 
near future, thereby finally fulfilling the expectations of the business community. 
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