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International Arbitration

Service of Procedural 
Documents in Arbitration 
and Cross-Border Litigation  

Arbitration and cross-border 
litigation usually entail pro-
ceedings involving several ju-
risdictions with distinct rules 
of procedure and court prac-

tice. This also requires cooperation between 
lawyers from different countries who know the 
intricacies of each particular jurisdiction. One 
of the issues which may require advice from 
a foreign counsel is the service of procedural 
documents to a respondent that refuses to 
take part in proceedings.  

Incorrect service of process in such a situ-
ation may not always preclude issuance of an 
arbitral award or a court judgement, but will 
almost certainly put at risk any subsequent 
enforcement of such an arbitral award or 
court judgement. This is because usually both 
national legislation and relevant interna-
tional treaties stipulate as ground for refusal 
of recognition and enforcement of a foreign 
court judgement or an arbitral award due 
notification of a respondent on the process. 
If a respondent is successful in challenging 
the recognition and enforcement of a rel-
evant judgement or an arbitral award, then 
all efforts, time and money invested in the 
respective proceedings could be wasted and a 

claimant might be required to start fresh pro-
ceedings. In addition, improper service might 
also result in the setting aside of an arbitral 
award at the place of arbitration or challenge 
of a court judgment with a court of higher in-
stance. 

Therefore, a party initiating arbitration or 
litigation shall invest appropriate efforts into 
making sure that a respondent is duly notified 
of the proceedings. 

Service of Process in 
Litigation 

Hague Convention 
In litigation, the parties are bound by the 

local procedural rules at the place of a court, 
which usually provide for a high standard for 
the service of procedural documents to a re-
spondent. One of the most widely used inter-
national instruments dealing with the service 
of procedural documents is the Hague Conven-
tion on the Service Abroad of Judicial and Extra-
judicial Documents in Civil or Commercial Mat-
ters of 15 November 1965 (Hague Convention). 
The Hague Convention will apply if a relevant 
state where the court is located, and a state 
where a respondent resides or where it is reg-
istered, are parties to this Convention. 

The Hague Convention provides for quite 
a formalistic approach to the service of judi-
cial documents through the official authorities 
of the relevant states. For example, Ministries 
of Justice or higher courts, which then arrange 
for the service of procedural documents based 
on the procedures established by each particu-
lar state.

The Hague Convention also provides for 
the possibility of the simplified service, in-
cluding via the direct dispatch of documents 
by post. However, the simplified service is not 
available for the majority of countries, which 
are parties to the Hague Convention, includ-
ing Ukraine.

In addition, service under the Hague Con-
vention may take a relatively long period of 
time (in Ukraine, the  average time for comple-
tion of service is two to four months). For this 
reason, the parties sometimes try to employ 
alternative methods of service, as discussed 
further below. 

Other International Mechanisms
In case the Hague Convention does not ap-

ply, then the service of procedural documents 
in litigation shall be  made under bilateral 
international treaties between the respective 
states, usually mutual legal assistance treaties. 
Such treaties provide for similar procedures 
for the service of procedural documents as the 
Hague Convention through the competent au-
thorities, but may also provide for certain spe-
cific conditions under which the relevant court 
judgment may be recognized and enforced if 
rendered in the absence of a respondent.   

In case there is no bilateral international 
treaty between the relevant states, then the ser-
vice of procedural documents shall be made un-
der the procedural rules of the state where the 
respective court is located, which may or may 
not require that such service be made under the 
laws and regulations of the respondent’s state. 

Alternative Service of Process 
In some countries, for example the United 

Kingdom and Cyprus, local procedural rules 
permit the service of process under the meth-
ods alternative to the methods permitted un-
der the Hague Convention or other bilateral 
international treaties. In practice, such an al-
ternative service is permitted if service under 
international instruments was not successful 
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for a substantial period of time and there are 
prospects that alternative services will effec-
tively bring the claim to the attention of a re-
spondent.

The alternative methods of service may 
entail various ways to notify the respondent 
of the proceedings and sometimes the only re-
striction is express prohibition under the laws 
of the country where respondents reside as to 
a particular method of service.

Such methods for service of procedural 
documents on Ukrainian respondents should, 
however, be treated with caution, especially if 
a respondent does not react to the successful 
alternative service of process and in the end 
still fails to appear before the court. To ensure a 
fully enforceable arbitral award or a court judg-
ment, it might still be prudent to await comple-
tion of the service under the Hague Convention 
or other bilateral international treaty.

Service of Process Agent in Litigation in 
English Courts

In case of litigation in English courts, 
which is a popular jurisdictional choice in 
transactions involving Ukrainian parties, it is 
possible to agree already at the stage of entry 
in a contract on the appointment of the so-
called service of process agent that can facili-
tate service of procedural documents to those 
parties, which do not reside in the United 
Kingdom. This will significantly speed up and 
simplify English court proceedings involving 
non-UK respondents.

Service of Process in 
Arbitration 

Relevant regulations for the arbitration 
proceedings generally include the New York 
Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards of 1958 (New York Con-
vention), local legislation governing arbitration 
proceedings at the place of arbitration and rel-
evant arbitration rules agreed by the parties. 

The New York Convention provides that a 
respondent should be given a “proper” notice 
of the arbitration proceedings, which shall 
enable such respondent to present its case.  
Otherwise, recognition and enforcement of 
the arbitral award may be refused by a local 
court. Arbitration rules usually provide for 
standard rules of delivery of notices to email 
and postal addresses. For example, as agreed 
by the parties in the arbitration agreement or 
in the relevant contract, by email, registered 
mail or courier.

Therefore, while serving the request for 
arbitration and other procedural documents, 
it is necessary to verify the compliance of such 
service both with the relevant arbitration rules 
and the agreement of the parties. For example, 
as confirmed by the Supreme Court of Ukraine, 
servicing of documents on a defendant in the 
arbitration by email, that was not agreed by 
the parties as a permitted method of commu-
nication in their contract, will not constitute a 
proper service although such method of com-
munication is usual for arbitration proceedings. 

If a respondent does not appear and de-
fend its case, most arbitration rules provide 
that the arbitral tribunal may proceed with the 
arbitration and make the award. In such case, 
a claimant shall ensure that a respondent was 
“properly” notified of the arbitration proceed-
ings as required by the New York Convention. 

Given that the New York Convention does 
not establish the test for a “proper” notice, 
claimants in the arbitration should be very 
cautious with simply sending a request for 
arbitration to the last known address of a re-

spondent or respondent’s address indicated 
in the contract. There are different considera-
tions, which shall be taken into account for 
different types of respondents, e.g. corpora-
tions or individuals. 

For corporations, it is advisable to obtain 
information on the up-to-date registered ad-
dress of a respondent in the country of its 
registration. In case the up-to-date registered 
address is different from the one which is last 
known to the claimant or which is indicated 
in the contract, a request for arbitration and 
other procedural documents shall be sent to 
both addresses.

For individual respondents, making a 
“proper” service will be complicated by the 
need to locate the up-to-date place of resi-
dence of such an individual, which is some-
times difficult due to local rules on personal 
data protection. If the respondent does not 
cooperate, it might be necessary for a claim-
ant to make enquiries with the competent lo-
cal authorities in the respective countries to 
obtain information on the up-to-date address 
of a respondent or, alternatively, search for 
his current place of work in order to effect a 
“proper” service.  

Summary
Servicing of process in each particular 

case depends on the type of proceedings (liti-
gation or arbitration), the level of cooperation 
of a respondent, as well as the jurisdiction of a 
respondent’s registration or residence. In each 
case, it is advisable for claimants to devote all 
the necessary and available efforts to obtain 
evidence of a proper notification of a respond-
ent of the proceedings so as to make sure that 
the final arbitral award or court judgment can 
be effectively enforced against the respondent. 
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