The Employment
Law Review
Eighth Edition
Editor
Erika C Collins

Law Business Research

The Employment Law Review

The Employment Law Review
Reproduced with permission from Law Business Research Ltd.
This article was first published in The Employment Law Review - Edition 8
(published in March 2017 – editor Erika C Collins)
For further information please email
Nick.Barette@lbresearch.com

The
Employment
Law Review
Eighth Edition
Editor

Erika C Collins

Law Business Research Ltd

PUBLISHER
Gideon Roberton
SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette
BUSINESS DEVELOPMENT MANAGERS
Felicity Bown, Thomas Lee
SENIOR ACCOUNT MANAGER
Joel Woods
ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall, Sophie Emberson,
Sian Jones, Laura Lynas
MARKETING AND READERSHIP COORDINATOR
Rebecca Mogridge
EDITORIAL COORDINATOR
Iain Wilson
HEAD OF PRODUCTION
Adam Myers
PRODUCTION EDITOR
Gina Mete
SUBEDITOR
Charlotte Stretch
CHIEF EXECUTIVE OFFICER
Paul Howarth
Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2017 Law Business Research Ltd
www.TheLawReviews.co.uk
No photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients. Legal
advice should always be sought before taking any legal action based on the information
provided. The publishers accept no responsibility for any acts or omissions contained
herein. Although the information provided is accurate as of February 2017, be advised that
this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address
above. Enquiries concerning editorial content should be directed
to the Publisher – gideon.roberton@lbresearch.com
ISBN 978-1-910813-46-1
Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

THE LAW REVIEWS
THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW
THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW
THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW
THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW
THE ASSET MANAGEMENT REVIEW
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW
THE EXECUTIVE REMUNERATION REVIEW
THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW
THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW
THE AVIATION LAW REVIEW
THE FOREIGN INVESTMENT REGULATION REVIEW
THE ASSET TRACING AND RECOVERY REVIEW
THE INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW
THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW
THE TRANSPORT FINANCE LAW REVIEW
THE SECURITIES LITIGATION REVIEW
THE LENDING AND SECURED FINANCE REVIEW
THE INTERNATIONAL TRADE LAW REVIEW
THE SPORTS LAW REVIEW
THE INVESTMENT TREATY ARBITRATION REVIEW
THE GAMBLING LAW REVIEW
THE INTELLECTUAL PROPERTY AND ANTITRUST REVIEW
THE REAL ESTATE M&A AND PRIVATE EQUITY REVIEW
THE SHAREHOLDER RIGHTS AND ACTIVISM REVIEW
THE ISLAMIC FINANCE AND MARKETS LAW REVIEW

www.TheLawReviews.co.uk

ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned assistance
throughout the preparation of this book:
ALI BUDIARDJO, NUGROHO, REKSODIPUTRO
ALRUD LAW FIRM
ARIAS, FÁBREGA & FÁBREGA
ATHERSTONE & COOK LEGAL PRACTITIONERS
BAYKANIDEA LAW OFFICES
CANTERBURY LAW LIMITED
CLEMENS
DAI-ICHI FUYO LAW OFFICE
DAWNING LAW OFFICE
DELOITTE ADVOKATFIRMA AS
DENTONS
ENSAFRICA
FERRAIUOLI LLC
GEORGE Z GEORGIOU & ASSOCIATES LLC
GIANNI, ORIGONI, GRIPPO, CAPPELLI & PARTNERS
GLEISS LUTZ
GLOBETROTTERS LEGAL
GONZALEZ CALVILLO, SC
HERZOG FOX & NEEMAN

i

Acknowledgements

JIMENEZ CRUZ PEÑA
KOCHHAR & CO
KROGERUS
KYRIAKIDES GEORGOPOULOS LAW FIRM
LAW FIRM ŠAFAR & PARTNERS, LTD
LOYENS & LOEFF LUXEMBOURG S.À. R.L.
MARVAL, O’FARRELL & MAIRAL
MATHESON
MATTOS FILHO, VEIGA FILHO, MARREY JR E QUIROGA ADVOGADOS
MCCABES
OSTERMANN & PARTNERS, ATTORNEYS-AT-LAW, LLP
PERCHSTONE & GRAEYS
PROSKAUER ROSE LLP
SAGARDOY ABOGADOS
SAYENKO KHARENKO
SBM LEGAL
SIGUION REYNA, MONTECILLO & ONGSIAKO LAW OFFICE
SOLTYSINSKI KAWECKI & SZLEZAK
STEWART MCKELVEY
THE LEGAL CIRCLE
URENDA, RENCORET, ORREGO Y DÖRR
VAN DOORNE NV
VAN OLMEN & WYNANT
WALDER WYSS LTD

ii

CONTENTS

Editor’s Preface

���������������������������������������������������������������������������������������������������ix
Erika C Collins

Chapter 1	EMPLOYMENT ISSUES IN CROSS-BORDER M&A
TRANSACTIONS����������������������������������������������������������������������� 1
Erika C Collins and Michelle A Gyves
Chapter 2	GLOBAL DIVERSITY AND INTERNATIONAL
EMPLOYMENT������������������������������������������������������������������������� 8
Erika C Collins and Ryan H Hutzler
Chapter 3

SOCIAL MEDIA AND INTERNATIONAL
EMPLOYMENT����������������������������������������������������������������������� 17
Erika C Collins and Ryan H Hutzler

Chapter 4	RELIGIOUS DISCRIMINATION IN INTERNATIONAL
EMPLOYMENT LAW�������������������������������������������������������������� 26
Erika C Collins
Chapter 5

ARGENTINA��������������������������������������������������������������������������� 42
Javier E Patrón and Enrique M Stile

Chapter 6

AUSTRALIA����������������������������������������������������������������������������� 57
Dayan Goodsir-Cullen, Erin Kidd and Kate Hollings

Chapter 7

BANGLADESH������������������������������������������������������������������������ 71
Anita Ghazi Rahman-Islam, N M Eftakharul Alam Bhuiya and Pushpo
Rahman

Chapter 8

BELGIUM�������������������������������������������������������������������������������� 83
Chris Van Olmen

iii

Contents

Chapter 9

BERMUDA������������������������������������������������������������������������������ 98
Juliana M Snelling and Paul A Harshaw

Chapter 10

BRAZIL���������������������������������������������������������������������������������� 110
Vilma Toshie Kutomi and Domingos Antonio Fortunato Netto

Chapter 11

CANADA������������������������������������������������������������������������������� 129
Stephen J Carpenter and Jonah R K Clements

Chapter 12

CHILE������������������������������������������������������������������������������������ 142
Alberto Rencoret and Dominique Manzur

Chapter 13

CHINA����������������������������������������������������������������������������������� 155
Erika C Collins and Ying Li

Chapter 14

CROATIA������������������������������������������������������������������������������� 173
Mila Selak

Chapter 15

CYPRUS��������������������������������������������������������������������������������� 184
George Z Georgiou and Anna Praxitelous

Chapter 16

DENMARK���������������������������������������������������������������������������� 200
Tommy Angermair

Chapter 17

DOMINICAN REPUBLIC����������������������������������������������������� 215
Rosa (Lisa) Díaz Abreu

Chapter 18

FINLAND������������������������������������������������������������������������������ 225
JP Alho and Carola Möller

Chapter 19

FRANCE�������������������������������������������������������������������������������� 237
Yasmine Tarasewicz and Paul Romatet

Chapter 20

GERMANY����������������������������������������������������������������������������� 254
Thomas Winzer

iv

Contents

Chapter 21

GHANA��������������������������������������������������������������������������������� 266
Paa Kwesi Hagan

Chapter 22

GREECE�������������������������������������������������������������������������������� 278
Effie G Mitsopoulou and Ioanna C Kyriazi

Chapter 23

HONG KONG����������������������������������������������������������������������� 295
Jeremy Leifer

Chapter 24

INDIA������������������������������������������������������������������������������������ 308
Debjani Aich

Chapter 25

INDONESIA�������������������������������������������������������������������������� 320
Nafis Adwani and Indra Setiawan

Chapter 26

IRELAND������������������������������������������������������������������������������� 336
Bryan Dunne and Bláthnaid Evans

Chapter 27

ISRAEL����������������������������������������������������������������������������������� 352
Orly Gerbi, Maayan Hammer-Tzeelon, Nir Gal and Marian Fertleman

Chapter 28

ITALY������������������������������������������������������������������������������������� 365
Raffaella Betti Berutto

Chapter 29

JAPAN������������������������������������������������������������������������������������ 379
Shione Kinoshita, Shiho Azuma, Yuki Minato, Hideaki Saito,
Keisuke Tomida and Tomoaki Ikeda

Chapter 30

LUXEMBOURG��������������������������������������������������������������������� 392
Annie Elfassi

Chapter 31

MEXICO�������������������������������������������������������������������������������� 408
Rafael Vallejo

Chapter 32

NETHERLANDS������������������������������������������������������������������� 425
Els de Wind and Cara Pronk

v

Contents

Chapter 33

NEW ZEALAND�������������������������������������������������������������������� 448
Bridget Smith and Tim Oldfield

Chapter 34

NIGERIA�������������������������������������������������������������������������������� 459
Olawale Adebambo, Folabi Kuti and Ifedayo Iroche

Chapter 35

NORWAY������������������������������������������������������������������������������� 478
Gro Forsdal Helvik

Chapter 36

PANAMA................................................................................ 490
Vivian Holness

Chapter 37

PHILIPPINES ......................................................................... 501
Rolando Mario G Villonco, Rafael H E Khan and
Carmina Marie R Panlilio

Chapter 38

POLAND................................................................................ 514
Roch Pałubicki and Filip Sodulski

Chapter 39

PUERTO RICO ...................................................................... 529
Katherine González-Valentín, María Judith (Nani) Marchand-Sánchez,
Luis O Rodríguez-López, Tatiana Leal-González and
Gregory Figueroa-Rosario

Chapter 40

RUSSIA................................................................................... 545
Irina Anyukhina

Chapter 41

SAUDI ARABIA ...................................................................... 565
John Balouziyeh and Jonathan Burns

Chapter 42

SLOVENIA ............................................................................. 582
Vesna Šafar and Martin Šafar

Chapter 43

SOUTH AFRICA .................................................................... 600
Stuart Harrison, Brian Patterson and Zahida Ebrahim

vi

Contents

Chapter 44

SPAIN ..................................................................................... 619
Iñigo Sagardoy de Simón and Gisella Rocío Alvarado Caycho

Chapter 45

SWITZERLAND .................................................................... 640
Ueli Sommer

Chapter 46

TAIWAN ................................................................................ 653
Jamie Shih-Mei Lin

Chapter 47

TURKEY ................................................................................ 664
Serbülent Baykan and Handan Bektaş

Chapter 48

UKRAINE .............................................................................. 677
Svitlana Kheda

Chapter 49

UNITED ARAB EMIRATES ................................................... 690
Iain Black and Catherine Beckett

Chapter 50

UNITED KINGDOM ............................................................ 700
Daniel Ornstein, Peta-Anne Barrow and Kelly McMullon

Chapter 51

UNITED STATES................................................................... 715
Allan S Bloom and Carolyn M Dellatore

Chapter 52

ZIMBABWE ........................................................................... 727
Tawanda Nyamasoka

Appendix 1

ABOUT THE AUTHORS .......................................................... 739

Appendix 2

CONTRIBUTING LAW FIRMS' CONTACT DETAILS ......... 771

vii

Chapter 48

UKRAINE
Svitlana Kheda1

I

INTRODUCTION

Ukrainian labour law has inherited a significant number of concepts and approaches from the
Soviet era. Despite numerous changes, the Labour Code (of 10 December 1971), which is the
key piece of legislation regulating employment matters, remains highly employee-focused and
full of pitfalls. Specific statutes have been adopted since Ukraine became independent to deal
with labour safety, remuneration, vacation, collective bargaining agreements, employment of
population and employment of foreign nationals, but the replacement of the Labour Code is
necessary to enable Ukrainian labour law to adapt to the needs of a market economy.
In Ukraine, labour disputes are considered by labour disputes commissions (LDCs)
and courts of general jurisdiction.
LDCs are created in companies with 15 or more employees and elected at the general
meeting of the labour collective. The LDC hears a case if an employee fails to settle a dispute
with the employer either directly or through a trade union. The decision of the LDC can be
appealed in a local court of general jurisdiction. Certain categories of labour disputes have
to be directly considered by court (e.g., when there is no LDC in the company, wrongful
dismissal cases, etc.). A new trend in Ukraine is to settle labour disputes through mediation
or quasi-mediation.
There are a number of government agencies responsible for supervising and
controlling labour law compliance in Ukraine, including the State Service on Labour Issues
(resulting from the merger of the State Inspection on Labour Issues and the State Service
for Mining Supervision and Industrial Safety) and the Ministry of Health Protection. The
State Employment Service is responsible for issuing working permits to foreign employees
and the Ministry of Interior, acting through territorial departments of the State Migration
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Service, is responsible for providing foreign employees with temporary residence certificates.
The Ukrainian parliament’s ombudsman (the Ombudsman) is the authorised state agency in
the personal data protection area.
II

YEAR IN REVIEW

Once again, 2016 did not result in the enactment of the long-awaited new Labour Code.
However, the technical comments by the International Labour Organisation on a draft of
the new Labour Code have already been considered by the respective working group and
the amended draft Labour Code is almost ready for its consideration in the second reading.
Though based on the previous year’s experience, it remains to be seen whether Ukraine will
finally receive its new, modernised Labour Code in 2017.
In general, 2016 was remarkably poor in developments in the employment law area.
Largely, various state agencies (e.g., the Ministry of Social Policy, the State Fiscal Service)
were issuing their official interpretations of the Ukrainian legislation concerning regulation
of working time, employee dismissal, placing Ukrainians to work abroad, social protection,
employment of specially protected categories of employees, vacation, labour safety and other
important employment law issues.
An important change was the enactment on 17 May 2016 of the Law No. 1367-VIII
on Amending the Labour Code of Ukraine Regarding Probationary Period During Employee
Hiring (see Section III.ii, infra).
After decades of hostility and lack of cooperation between members of parliament and
other stakeholders, a draft Law on Mediation was finally passed in the first reading in autumn
2016. This was a major breakthrough in amicable labour dispute settlement in Ukraine.
III

BASICS OF ENTERING AN EMPLOYMENT RELATIONSHIP

i

Employment relationship

The employment relationship in Ukraine is established by an employment agreement
between an employer and an employee. The employment agreement contains the terms of
employment, including the title of the position, a description of the work to be performed by
the employee, an obligation for the employee to observe internal labour rules, an obligation for
the employer to ensure adequate working conditions, and the salary amount for performance
of employment duties. The Labour Code provides that employment agreements shall generally
be concluded in writing and establishes some specific cases when the employment agreement
must be in writing (e.g., with employees under 18 or with any employee insisting on this).
Many Ukrainian companies (especially those with foreign participation) have been entering
into formal written employment agreements with their employees on a more frequent basis.
In general, most agreements are concluded for an indefinite term. Even though
Ukrainian labour law enables an employer to conclude fixed-term employment agreements
with its employees, these agreements should be concluded only with those employees whose
work is by nature of a limited duration (i.e., when it is possible to estimate the last day of
their employment). It is also possible to enter into an employment agreement ‘until the
completion of agreed-upon work’ when it is impossible to determine the period necessary
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to complete the limited scope of agreed-upon work. An employee can also state in his or her
employment application that he or she is asking to be employed for a fixed term for family
or personal reasons.
Ukrainian labour law also provides for a special form of employment agreement,
called an ‘employment contract’, that may be concluded either for a fixed term or for an
indefinite period of time. The employment contract, unlike an ordinary employment
agreement, contains the following features:
a
it allows the employer to establish an employment relationship for a fixed period
of time even where the nature and conditions of employment would not ordinarily
warrant the conclusion of an employment agreement for a fixed term;
b
it may contain reasons for the discharge of an employee in addition to the list of
grounds provided in the Labour Code; and
c
an employer and an employee may also agree in the employment contract on their
additional rights, obligations and liabilities, conditions of remuneration apart from
those provided by law, provided that such additional terms do not diminish the
employee’s rights guaranteed by law.
The use of employment contracts is limited to cases specifically provided for by the laws
of Ukraine, including in certain branches of the economy, for certain types of companies
or for certain positions (e.g., for company directors, teachers, scientific research employees,
paralegals).
A written employment agreement or contract can be concluded before or on the date
of issuing a hiring order by the employer and becomes effective on the date of the hiring
order. It must be signed by the employee as the party to the employment agreement or
contract.
The parties can amend the employment agreement or contract at any time. To change
the essential terms of employment (compensation, working hours, etc.) the employer must
issue an order notifying the employee of such changes at least two months in advance.
Irrespective of the form of an employment agreement, the employer must issue an
internal hiring order to document commencement of the employment relationship stating
the employee’s position and salary. An employment agreement is deemed to be concluded
even if a hiring order was not issued, but an employee was de facto admitted to work.
In addition, the employer must enter the relevant record in the employee’s labour
book. The labour book records the employment activity and must be kept by the employer
for each employee working for more than five days.
ii

Probationary periods

When concluding an employment agreement, the employer may set a probationary period for
the employee, unless he or she belongs to the categories of employees not allowed by law to be
put on probation (e.g., pregnant women, single mothers of children under 14, temporary or
seasonal workers, employees working based on the fixed-term employment agreement). The
probationary period cannot exceed one month for blue-collar workers or three months for
other employees. In certain circumstances (e.g., for state officials), the probationary period
can be up to six months, subject to the trade union’s consent. The above duration of the
probationary period does not include the days when an employee does not work, irrespective
of the reasons for that.
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Considering the complexity involved in dismissing employees under Ukrainian law,
employers frequently use the probationary period as a legal and practical way to ascertain
the suitability of a candidate for the position by making a candidate’s employment subject
to his or her successful completion of probation. In this case, the terms and conditions of
the probationary period must be stated in the hiring order and the employer can dismiss the
non-performing employee within this probationary period merely by stating that the results
of his or her probation are not satisfactory.
The law obliges the employer to issue a three-day advance dismissal notice to an
employee on probation. On the other hand, the employee is not required to provide the
employer with any advance notice of his or her intended departure.
iii

Establishing a presence

Generally, although the Ukrainian authorities do not welcome such engagements as no
Ukrainian payroll taxes apply to them, foreign companies without an official registered
presence in Ukraine are not directly prohibited from hiring Ukrainian employees, provided
that these companies do not have a permanent establishment (PE) in Ukraine (as discussed
below). Foreign companies may also use HR agencies to hire Ukrainians to avoid registration
with the Ukrainian tax authorities, in which case these HR agencies would be the de jure
employers of the Ukrainian employees.
If the salary and social benefits are paid by a non-resident employer to its Ukrainian
employee and this employer has no PE in Ukraine, the salary amounts and social benefits will
only be subject to Ukrainian personal income tax and military tax payable individually by the
Ukrainian employee on an annual basis.
For the purposes of taxation, the PE of a foreign entity may be created through either
the acquisition of a fixed place of business by such foreign entity in Ukraine, a dependent agent,
commissioner or other resident acting in a similar capacity. At the same time, a non-resident
shall not be deemed to have a PE in Ukraine merely because it conducts business in Ukraine
through a broker, general commission agent or any other agent of independent status,
provided that such persons are acting in the ordinary course of their business. In addition,
a PE occurs when a foreign company provides services in Ukraine, including consulting
services but excluding the provision of personnel, through its employees or other persons
hired for this purpose for longer than six months during any 12-month period. The above is
valid unless the applicable double tax treaty to which Ukraine is a party provides otherwise.
A foreign company generally may engage an independent contractor under a
service agreement without registering with the Ukrainian state tax authorities, unless such
engagement creates a PE. If the foreign entity’s activity through an independent contractor
creates a PE in Ukraine, such foreign entity may be subject to complete taxation in Ukraine.
Finally, a Ukrainian individual has to be registered as a Ukrainian private entrepreneur
prior to entering into any contracts with foreign businesses. Otherwise, any such contract
may be declared invalid resulting in penalties imposed on the responsible person.
Employees, including foreign nationals working for Ukrainian companies, are required
to be paid salary, sick leave allowance, annual vacation pay and some other statutory benefits
depending on the employee category. Statutory benefits must be declared by employers. They
are also responsible for withholding personal income tax at the source, unless such benefits
are exempt (e.g., maternity leave compensation, etc.), as well as the unified social tax and the
temporary military tax.
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According to the models of the tax reform presented by the government and members
of parliament, which is expected to be implemented in the near future, the rates of personal
income and unified social taxes may be significantly decreased. This should allow easing of
the tax burden on the payroll budget of businesses.
IV

RESTRICTIVE COVENANTS

A contractual obligation of an employee not to work for a competitor either during or after
termination of his or her employment as part of a non-compete clause will not be enforceable
in Ukraine.
One of the basic employee rights stipulated in the Labour Code is the right to freely
choose a profession, occupation and job. Free choice of the type of employment activity is
also guaranteed by the Labour Code.
Ukrainian labour law is very protective of employees, meaning that, even though the
Labour Code allows an employer to conclude employment contracts with certain categories
of employees where provisions that differ from those envisaged by the Labour Code may be
included, these provisions must not worsen the employees’ position as compared with the
Labour Code, as these provisions will then be considered null and void.
V

WAGES

i

Working time

The maximum number of working hours of full-time employees cannot exceed 40 hours
per week, unless a non-fixed working day (or week) is established for certain categories of
employees. The duration of the working day before a holiday or a weekend shall be reduced
by one hour. In the case of a six-day working week, the duration of the working day before
the weekend cannot exceed five hours.
Ukrainian law establishes, among others, the following working hour regimes:
a
normal business hours, when overtime is paid at a double rate and employees are
entitled to a vacation allowance of 24 calendar days per year; and
b
non-fixed working day, which may be established for employees whose working day
cannot be estimated in advance; such employees are entitled to a vacation allowance
of 24 calendar days per year and to an additional vacation of up to seven working
days.
The Labour Code generally allows night work, provided that the working time at night is
reduced by one hour. Employees working at night receive an increase to their base salaries
that must not be less than 20 per cent of their base salary for each hour of night work. It
is prohibited to engage, among others, pregnant women and employees under 18 in night
work.
ii

Overtime

The general rule is that overtime is not allowed. The Labour Code provides an exhaustive list
of exceptions when an employee may be required to work overtime. The maximum limit of
overtime work is 120 hours per year. Overtime work also shall not exceed four hours over two
consecutive days for the same employee. The employer must keep a register of overtime work.
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Employers are prohibited from engaging in overtime work, among others, pregnant
women, employees under 18 and employees who are also full-time students receiving
secondary or professional secondary education during term-time.
An employee’s consent is required for overtime work if the employee has a child under
14. A trade union’s permission must be obtained for each instance of overtime work. In the
case of overtime work, employees are entitled to extra remuneration at a double rate for work
performed in excess of the daily, weekly or monthly limit. The law prohibits compensating
overtime work with only additional vacation or leave of absence.
VI

FOREIGN WORKERS

The majority of labour law provisions apply equally to Ukrainian and foreign nationals. Thus,
foreign employees enjoy the same benefits, guarantees, and protections available for Ukrainian
employees under Ukrainian labour laws and the employer’s internal labour rules, policies and
procedures. However, there exist special procedures for hiring foreign nationals that must be
followed to avoid administrative liability or even deportation of a foreign national.
In accordance with Ukrainian law, a Ukrainian employer must obtain a working
permit for each foreign national that it intends to hire. Only foreign nationals permanently
residing in Ukraine or working for the Ukrainian representative offices of foreign companies
do not require working permits. An application for a working permit and the supporting
documents are submitted by the employer to the respective employment centre.
There is no de jure restriction on the number of foreign nationals that can be
employed by a Ukrainian company in a given period. However, each time an employer files
documents for obtaining a working permit for its foreign employees he or she must be able
to demonstrate that employees with similar qualifications cannot be found in Ukraine. The
Regulation of the Cabinet of Ministers approving the Procedure for Issuance, Extension and
Annulment of the Work Permits for Foreigners and Stateless Persons dated 27 May 2013
(the Working Permit Procedure) provides that employment of a foreigner shall be considered
as sufficiently justified if this foreigner, in particular: (1) is a candidate for the position of
director, deputy director or other management position, provided that this foreigner is also
the founder (co-founder) of the employing company; or (2) is a subject of copyright and
neighbouring rights invited to work in Ukraine for exercising such rights.
A decision on the issuance of a working permit is usually granted within seven
business days from the date of receipt of the required documents from the employer. The
working permit shall be issued within 10 business days from the date of crediting the state fee
for issuing a working permit paid by the employer.
A working permit may be issued for a term of up to one year with a possibility of
extension for the same term. Working permits for intra-company transferees should be issued
for up to three years and can be extended for two more years.
After a foreign national is issued a working permit he or she has to apply for a D-type
visa, bearing a special mark ‘employment’ before entering Ukraine for the purposes of
employment. This means that if a foreign national is already in Ukraine on a short-term visa
at the moment of issuance of a working permit, this person has to leave the country, apply
for a D-type visa, bearing the ‘employment’ mark, on the basis of the working permit, and
then enter Ukraine again.
According to Ukrainian immigration laws, foreign nationals employed in Ukraine
on the basis of a working permit are not subject to the general rule of the foreign nationals’
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stay in Ukraine. Such foreign employees are deemed to be lawfully staying in Ukraine after
receiving a temporary residence permit, regardless of the duration of their stay. The temporary
residence permit is issued by the State Migration Service of Ukraine on the basis of, among
other things, a D-type visa.
Termination of an employment agreement (contract) with a foreign national results
in termination of the working permit. Thus, every time a foreign national changes his or her
place of employment in Ukraine, the new employer must obtain a new working permit for
such foreign national. Upon obtaining the working permit and within seven working days
after executing an employment agreement (contract) with a foreign employee, the employer
shall submit its certified copy to the respective employment centre.
In case the employment relationship with a foreign national is prematurely terminated,
the employer shall notify about this a respective employment centre within three working
days after such termination.
Violation of the working permit regulations may result in liability for a company, its
executives, and the foreign employee (up to his or her deportation from Ukraine).
The employer of a foreign national must also pay taxes and local benefits and notify
the tax administration about foreign employees’ income and paid-up taxes on a quarterly
basis.
VII

GLOBAL POLICIES

Ukrainian law provides that a number of mandatory employment-related regulations can
be adopted by Ukrainian companies, including a collective bargaining agreement, internal
labour rules (internal rules), labour safety regulations, and some other documents, depending
on the specifics of a particular company’s business.
The most important disciplinary document are the internal rules negotiated by the
employer and the company’s trade union, and approved by the labour collective. Newly
hired employees have to acknowledge their awareness of the contents of the internal rules by
signing a statement to that effect. The internal rules do not need to be filed with or approved
by any government authorities.
All employment-related documentation, including the internal rules, must exist in
Ukrainian notwithstanding the company’s form or ownership.
As a matter of practice, the internal rules and other internal labour policies and
procedures adopted in the company are incorporated into written employment agreements
or contracts by reference. However, this is not required by law.
The internal rules have to be easily accessible by all employees. They can be placed on
the company intranet site, but the original hard copy should also be kept.
Ukrainian companies often issue other optional internal regulations (e.g., regarding
discrimination, sexual harassment, personal data protection) in accordance with their
global corporate policies. The Anti-Corruption Law provides for mandatory and optional
compliance policies (depending of the employer), as well as establishes a job duty for all
employees of all Ukrainian companies to comply with anti-corruption laws.
The global policies are not per se enforceable in Ukraine and must be incorporated
into the practice of a Ukrainian subsidiary as local policies.
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VIII

TRANSLATION

Under the Law on the Framework of the State Language Policy all companies operating in
Ukraine can use Ukrainian (the state language), Russian or any other regional or minority
language, as well as any other language as their working language. The Law requires the
official documents that certify a citizen’s identity and legal status (passport, labour book,
university diplomas, birth and marriage certificates, etc.) to be issued in Ukrainian and one
of the regional or minority languages of the citizen’s choice.
In practice, Ukrainian subsidiaries of multinational companies prepare and approve
bilingual documents (i.e., in Ukrainian and the language of the country of the company’s
headquarters, with the Ukrainian text being given priority in case of any discrepancies
between the versions). The translation of company documents (including employment
agreements, regulations, rules, procedures and any other employment-related documents)
into a foreign language has to be certified by a notary only in certain cases, including if it
is the official document or if it has to be notarised. Therefore, no translation of company
employment documentation (except for the documents certifying the employees’ identity
and legal status) is required to be certified.
There is a risk that the company’s employment-related documentation, if it only exists
in a foreign language, will not be enforceable in Ukraine in most instances. However, it is
possible that a court, when hearing a case, may order an official translation of the foreign
language documents (e.g., employment agreement) to protect the rights and legitimate
interests of the affected employee.
IX

EMPLOYEE REPRESENTATION

Ukrainian law provides for trade unions as the only representative bodies of employees at
a company level. If there is no trade union established in a company, some of its functions
may be performed by the elected employees’ representatives. In general, their functions are
limited to the conclusion of collective bargaining agreements, the organisation of work, and
representation of employees before the employer.
Ukrainian employees may freely and without any approval establish trade unions
in any company. Foreign nationals may not establish trade unions, but they may become
members of an existing trade union if it is specified in a respective internal regulation of a
trade union. A trade union functions in a company through its elected body or representative.
There are no specific requirements regarding the number of employees in a company or the
company’s ownership to establish a trade union.
Normally, employees establish one trade union in a company to represent employees in
negotiations with the employer and protect their labour rights. However, in large companies
a few trade unions may be established. In such cases, they should form a joint representative
body with the purpose of signing a collective bargaining agreement.
The law provides for guarantees for a trade union functioning in a company, for
instance, the amendment of the employment agreement or changing the payment terms of
an employee who is a trade union member requires the consent of their trade union.
A trade union can initiate the dismissal of a company’s director for violating labour
legislation, not participating in collective bargaining agreement negotiations, or not fulfilling
his or her obligations under that agreement and violating other laws governing collective
bargaining agreements.
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Trade unions also monitor an employer’s compliance with labour legislation and its
correct application of the established terms of payment of labour compensation, and are
authorised by law to demand the employer to rectify such violations. One of the guarantees
of a trade union’s activity is its right to demand and obtain from directors and other
company officers all documents, information and explanations related to the terms of labour
compensation, the performance of the collective bargaining agreements, and compliance with
labour legislation. Trade unions are entitled to file lawsuits with respect to the above issues.
Election procedures, the term of service of the trade union’s representatives, the
frequency of trade union meetings and many other issues are regulated by the trade union’s
charters.
X

DATA PROTECTION

i

Requirements for registration

Under Ukrainian law, the main personal data includes a person’s name, nationality,
education, family status, religion, health condition, address, and date and place of birth. The
Labour Code prohibits an employer from requesting information from candidates on their
nationality, political party membership, origins, place of residence and other documents not
required by law.
Almost all companies operating in Ukraine have been facing problems in the
process of adjusting their business activities to the new Ukrainian personal data protection
legislation. The Law on Personal Data Protection (the PDP Law), which came into effect on
1 January 2011 and has already been significantly amended several times, sets new rules for
collecting, storing, using, processing and transferring personal data. The PDP Law contains
many questionable provisions, the interpretation of which is often problematic even for the
representatives of the data protection authorities.
Ukrainian law provides for serious penalties for companies found in breach of the
PDP Law (including fines up to 17,000 hryvnas for each violation and up to three years’
imprisonment for the company’s CEO). Therefore, it is absolutely necessary for all entities
operating in Ukraine to become compliant with the PDP Law.
As of 1 January 2014, controllers are no longer required to register their databases
containing personal data. If processing of the personal data creates a risk to the rights of
the data subjects (risk data), the controller will have to notify the Ombudsman of such
processing within 30 business days of the date of the processing. The types of data that
constitute risk data are established by the Ombudsman. The risk data includes, but is not
limited to, sensitive data (see Section XI.ii, infra).
Considering that under the PDP Law, the company must obtain express consent
from each employee for transferring his or her personal data to any third parties, including
abroad; unless otherwise required by law, Ukrainian employers normally prefer to obtain the
employees’ consent for their data collecting, storing and other processing as well.
The company processing personal data is responsible for ensuring protection of the
processed data from any illegal processing and access, including by designating an employee
to perform these functions.
To assist in proving the absence of guilt in violating the personal data protection
legislation before the data protection authorities or the court, a sound corporate personal data
protection programme should be developed by every entity doing business in Ukraine. This
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programme should include developing model internal documentation (policies, regulations,
orders, letters of consent, personal data protection clauses in the employment agreements (or
contracts), etc.).
ii

Cross-border data transfers

Ukrainian law does not require registration or notification for the cross-border transfer of
personal data, unless the data transferred falls into the category of risk data.
It is generally prohibited by Ukrainian law to transfer personal data to jurisdictions
that do not ensure adequate protection of such data (as of now these are all countries save
for the EEA countries and other signatories to the EC Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data). However, the PDP Law
provides for five exhaustive exceptions when transferring personal data to jurisdictions with
inadequate protection will be allowed under Ukrainian law. Two of them are relevant to
employers, namely: (1) the unequivocal consent of the affected data subjects for the transfer
of their personal data to jurisdictions whose data protection regime is deemed inadequate; or
(2) by the controller giving guarantees to the data subjects that there will be no intrusion into
their personal and family lives arising from the transfer.
The transfer consent should contain, in particular, information on the data recipient,
the scope of the transferred data and the purpose of its processing. It can be incorporated into
the initial employee consent for data processing obtained by the employers. It is advisable for
the employer to enter into an agreement with a foreign data recipient requiring imposing an
obligation on such data transferee to ensure protection of the imported data at least at the
level established by the employer.
The employer shall notify all affected data subjects of their data transfer, but only
where the right to receive such notice was not waived by them at the time of collecting their
initial consents for data processing.
iii

Sensitive data

Information related to race, ethnic origin, political, religious and ideological beliefs, political
party and trade union membership, criminal prosecution and judgment in a criminal case,
biometric and genetic data, as well as medical records and other data related to the health
and intimate life of an individual is considered as sensitive data which, in general, cannot be
requested and processed, except for in certain cases specifically permitted by law, including
when such processing is required by law in the area of employment relationships. The sensitive
data of an employee can be transferred to third parties, including those located abroad,
only after the employer obtains respective transfer consents, unless the transfer consent
language was not included into the initial employee consents for their data processing by
the employer.
iv

Background checks

Under Ukrainian law, the employer may request only a limited amount of information
and documentation from a candidate or employee. In all instances such requests should be
justified by law. For instance, if a certain job requires specific health requirements or age the
employer is authorised to request respective confirmation from the candidate.
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The law clearly states which documents can be requested from a candidate or
employee for each job (e.g., for teaching positions, criminal records can be verified) and it is
forbidden for the employer to ask for additional documents or information (credit history,
bank statements, etc.).
XI

DISCONTINUING EMPLOYMENT

i

Dismissal

Termination of an employment agreement at the employer’s initiative is difficult and the
employee cannot be dismissed without cause. The employer may dismiss an employee in the
following limited cases provided in the Labour Code:
a
changes in the company’s activities, including its liquidation or reorganisation,
bankruptcy, changes in its business, or reduction of its staff. In this case the employer
must notify the relevant government authorities about the pending dismissal of its
employees and provide each affected employee with a prior dismissal notice, which
cannot be replaced with a payment, as discussed in subsection ii, infra. The consent
of the company’s trade union is required for the dismissal of each member employee
subject to dismissal on this ground (except for the company liquidation);
b
non-compliance by an employee with his or her position due to inadequate
qualification or a health condition interfering with the ability to perform employment
duties;
c
systematic failure by an employee to fulfil his or her employment duties if disciplinary
actions were previously taken against him or her;
d
failure by the employee to appear at work for more than three consecutive hours in
one working day without a good reason for such absence;
e
failure to appear at work for more than four consecutive months due to a temporary
incapacity to work unless a longer term is permitted by law for certain diseases and
unless such incapacity was caused by work-related illness or severe injury;
f
if an employee came to his or her workplace drunk or in a narcotic-induced or
intoxicated state;
g
resumption of work of another employee who was previously occupying this position;
h
if an employee was found guilty of larceny of his or her employer’s property;
i
if an individual owner has been called up for the military service or mobilised during
a special period; and
j
establishment during the probationary period of non-compliance by an employee
with his or her position or work performed by him or her.
The trade union’s consent is required for dismissal of the trade union member employee on
the grounds (a)–(f ) above.
Some employees can be dismissed on the following additional grounds stipulated in
the Labour Code:
a
gross violation of employment obligations by a director of the company or its branch,
or his or her deputy, chief accountant, his or her deputy and some state officials;
b
deliberate action of a company director which results in untimely salary payment or
payment of a salary that falls below the statutory minimum salary;
c
purposeful actions of an employee managing funds or commodities if such action
results in the loss of trust in such employee;
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d

immoral misconduct of the employee performing pedagogical functions that prevents
such employee from further holding this position;
e
working under direct supervision of the close person in the meaning of the
Anti-Corruption Law; and
f
termination of the authorities of a company officer.
The trade union’s consent is required for dismissal of the trade union member employee on
grounds (c) and (d) above.
It is prohibited to dismiss:
a
employees during their sick leave or vacation;
b
pregnant women, women with children under three, single mothers with children
under 14 or a disabled child, except in the event of:
• company liquidation; or
• the expiration of a fixed-term employment agreement or contract for the relevant
employee;
c
employees on the sole basis of reaching retirement age; or
d
trade union member employees without obtaining prior trade union consent (in most
cases).
On the dismissal date, the employer provides the employee with his or her labour book and
dismissal order, and settles all payments due to this employee.
When an employee is dismissed due to redundancy or other changes in the company’s
activities, an employee’s non-compliance with his or her position, or the resumption of
work of another employee, he or she is entitled to one average monthly salary as a severance
payment. The Labour Code also establishes a severance pay due to company officers dismissed
because of the termination of their authorities in amount of their six monthly average salaries.
Employees subject to dismissal on any grounds provided by Ukrainian law are entitled
to receive compensation for unused vacation. The employer shall also pay to an employee
any additional compensation or benefits that may be specified in a written employment
agreement or contract with this employee and the collective bargaining agreement.
The law does not prohibit the employer and the employee from concluding a
settlement agreement. To be enforceable, however, the provisions of this agreement must not
worsen the employee’s position as compared with Ukrainian labour law.
ii

Redundancies

Under the Labour Code, an employer may unilaterally initiate the dismissal of its employees
due to redundancy. In such a case, the employer must notify all of its employees on their
pending dismissal not later than two months before their dismissal and this notice cannot be
replaced with a payment.
Under the Labour Code, employees with higher productivity levels or qualifications
are given a priority to stay when dismissals are carried out due to redundancy or other changes
in the company (except in the event of company liquidation).
Between employees with equal qualifications and productivity levels, priority is given
based on various criteria, including a preference for an employee who is the only working
person in a family, who has long-term experience working at this company, who was made
disabled during work at the company or developed a work-related disease, etc.
The Labour Code also entitles employees dismissed due to redundancy or other
changes in the company (except for the company liquidation) to be rehired by the employer
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within one year after their dismissal if the employer has vacancies for employees with similar
qualifications. During such rehiring, priority is given to the above-mentioned categories of
persons prioritised for retention during redundancy.
Redundancy can be performed only after the prior trade union consent (for member
employees). The trade union shall consider the employer’s reasonable written redundancy
petition within 15 days, in the presence of each employee to be dismissed. The trade union
shall notify the employer in writing of the adopted decision within three days. If this deadline
is not met, it is considered that the trade union has agreed with the dismissal of all proposed
employees.
Employees subject to redundancy have to be considered for employment in other
available positions.
The State Employment Centre must be provided with at least two months’ prior
notice of the prospective mass lay-off, stating the grounds for the pending dismissal of the
company’s employees and the positions, qualifications and salary of each employee.
The categories of employees protected from dismissal, severance and other dismissal
payments, and the possibility of the parties to enter into a settlement agreement are discussed
in subsection i, supra and apply equally to redundancies.
XII

TRANSFER OF BUSINESS

There is no special business transfer law in Ukraine. The general employee guarantees and
protections stipulated in the Labour Code apply during business transfer (transfer of the
employee’s rights to the business transferee, extension of the collective bargaining agreement
to the new business owners, the transfer of business does not in itself constitute a ground for
the employee dismissal, etc.).
The Labour Code expressly provides that in the event of a change of the company’s
ownership or a company’s reorganisation, the employment agreements with its employees
shall remain in force. Employees of the seller are entitled to be automatically transferred to
the buyer as a change of the target’s ownership does not imply that the target ceases to be their
employer under Ukrainian law.
XIII

OUTLOOK

The year 2017 is expected to bring Ukraine a new Labour Code, which would trigger
significant reforms in the labour and employment area. If the Ukrainian parliament again
fails to enact the new Labour Code, given 2016’s dynamics, it looks like no other major
employment-related laws and regulations will be adopted in 2017. It could be that the next
year will result mostly in official interpretations of the provisions of the current Labour Code
and other employment legislation by various state agencies. On the other hand, there seems
to be a good chance for Parliament to finally pass the long-awaited Law on Mediation, which
is expected to increase the amicable settlement of labour disputes in Ukraine
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