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EDITOR’S PREFACE

The scope and tone for my introductory remarks this year is set by referencing 
a combination of Henry Christensen and George Hodgson’s articles. We all know that the 
Foreign Account Tax Compliance Act (FATCA) was a unilateral attempt by the United 
States to obtain information on the non‑US financial interests of US citizen taxpayers. 
The response of other Organisation for Economic Co‑operation and Development 
(OECD) countries has transformed from an initial stance of reticence and scepticism to 
one where FATCA has become the catalyst for the Common Reporting Standard (CRS). 
The publication in February 2014 by the OECD of the document entitled ‘Standard 
for Automatic Exchange of Financial Account Information Common Reporting 
Standard’1 paves the way for comprehensive disclosure on cross‑border financial interests 
by individuals and related entities, and automatic exchange of that information by 
participating states from 2016. It is therefore worth pausing at this particular point in 
time to seek to discern what the aggregate effects of FATCA and CRS will be. Some may 
be less obvious than others.

Greater transparency
Starting with the obvious, it is apparent that for the families who are tax compliant 
with cross‑border interests, and us as their advisers, greater transparency will create 
a different context within which planning is undertaken. We have become accustomed 
in more recent years to a ‘self‑assessment’ paradigm where the burden of disclosure fell 
on individual taxpayers, who disclosed matters that they considered to be germane to the 
assessment of their tax affairs. In the post‑FATCA/CRS world, this paradigm will change. 
Revenue authorities will be receiving significant amounts of spontaneous information 
about taxpayers’ foreign financial interests through FATCA and CRS. Much of this 

1 www.oecd.org/tax/exchange‑of‑tax‑information/Automatic‑Exchange‑Financial‑Account‑
Information‑Common‑Reporting‑Standard.pdf.
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information may duplicate data that has already been filed directly with the relevant 
individual’s domestic tax authority, but nonetheless it is likely to create an environment 
in which more cross‑checking of such data is undertaken, especially where it relates to 
entities such as trusts and foundations of which the individual is a beneficiary. This places 
a greater onus on advisers to ensure that our clients’ tax filings are scrupulously accurate, 
as the overall trend seems set to be one in which revenue authorities are likely to adopt 
a less forgiving attitude to innocent mistakes.

Scrupulous compliance and record-keeping
It is also apparent that the maintenance of appropriate records will become more 
important. Tax authorities may not audit an individual’s tax affairs for a number of years 
after these new initiatives take effect. When an audit occurs, it is likely to be important 
to be able to demonstrate that the structure did report the taxpayer’s interest in relevant 
cases and to link this with the individual’s personal tax filings where relevant.

Substance
A second, if less direct, consequence of transparency is the importance of ensuring 
that trusts, foundations and companies that are organised and resident in a particular 
jurisdiction have the appropriate substance there that can be demonstrated should the 
need arise. In a  more transparent environment, the connections that exist between 
individuals as ‘ultimate beneficial owners’ and entities located in different jurisdictions 
will be more apparent. The policy thrust of seeking to identify not only settlors but those 
exercising oversight in a fiduciary capacity (such as protectors and enforcers) and those 
seen as ‘exercising effective control’ will mean that tax and regulatory authorities may be 
disposed to satisfy themselves that the operations of entities that are located in specific 
jurisdictions are being genuinely conducted there and that there are no ‘short cuts’ that 
are capable of generating a different tax analysis.

Anticipating this type of change, it would be prudent for those engaged in 
managing those entities to be in a  position to demonstrate appropriate ‘mind and 
management’. In this context, it will be critical to ensure that there is consistency 
between formal board or meeting minutes and informal communications with beneficial 
owners, properly conducted meetings held at the right time and sufficient time given for 
reflection before decisions are taken. This could be a good time to stress test substance 
given the enhanced likelihood of tax audits in future.

Scope for simplification
There may be instances where there is a ‘silver lining’ to the increased reporting burden. 
There is a basic precept of all planning that suggests that where one is in doubt, it is 
always better if possible to establish a simpler structure with fewer layers. The principal 
justification for this approach is that consequential changes are always more complex 
in structures where one has more ‘moving parts’ to address. When establishing new 
structures therefore, it may be that as advisers we will tend to be more sceptical about 
the value of the use of underlying companies and choose to hold assets, for example, 
directly at the level of the trust or foundation. Where existing compliant structures are 
concerned, both advisers and families may also be less inclined in future to embrace 
‘complexity’ and prefer to concentrate on being able to demonstrate the substance of 
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those layers that are required to execute the relevant planning objective. In this context 
it should not be forgotten that a key issue that creates greater complexity is the need to 
demonstrate the movement of value between layers in a structure, whether by way of 
loan repayment, dividend or appointment. It is also critical to note that where one is 
looking for flexibility and portability, a simpler structure is one that can be effectively 
‘lighter on its feet’ should the need for change arise. This is not least demonstrated in 
the context of the requirement to provide comprehensive customer due diligence on the 
entire structure to relevant financial institutions or service providers.

Risk of confusion
There is undoubtedly going to be a scope for very significant confusion to arise with the 
advent of the new rules. For instance, the test of where an entity is deemed to be resident 
for the purposes of FATCA/CRS may well generate different outcomes. Some structures 
may be dual resident by being deemed to be resident in the country of incorporation as 
well as in the country of effective operation, and the initial stance of authorities at this 
point may be to prefer duplicate reporting where an entity falls to be treated as resident 
in more than one jurisdiction.

Another term open to significant ambiguity is that of ‘any other natural person 
exercising ultimate effective control over the trust’ referred to in the CRS definitions at 
Section VIII in the context of ‘Controlling Persons’.2 It is very uncertain at this stage 
how this phrase would be interpreted in the context of complex fiduciary structures. Is 
it, for instance, invoked by the use of reserved power trusts that may give administrative 
powers such as those relating to investment to a third party other than the settlor, or is it 
mainly intended to apply to dispositive powers? Will it apply to governance powers that 
allow a third party to intervene to hire and fire protectors, who can in turn appoint and 
remove trustees?

There are bound to be ‘teething problems’ of this nature, where both tax authorities 
and service providers will need clarity. What is essential is an ongoing engagement with 
policymakers that provides practical and usable guidance that minimises ambiguity.

Reporting profile of different fiduciary structures
At this early stage in the development of guidance on FATCA and CRS disclosure 
on entities, it is interesting to note that discretionary structures would appear to have 
a much lower reporting profile than those which revolve around the existence of fixed 
income interests. While there is no available CRS guidance in the public domain, there 
is analogous guidance in draft that has been published in the context of both FATCA 
and the United Kingdom’s intergovernmental agreements (IGAs) with its Crown 
Dependencies (CDs) and certain of its Overseas Territories.3

2 www.oecd.org/tax/exchange‑of‑tax‑information/Automatic‑Exchange‑Financial‑Account‑
Information‑Common‑Reporting‑Standard.pdf

3 Draft CD Guidance was published in January 2014, while the Cayman Islands published its 
own draft guidance in May 2014



Editor’s Preface

x

Specifically for trusts requirements to disclose information as a beneficiary will, in 
the case of a trust where an individual has an income interest, oblige, currently, a filing 
of underlying capital values of fiduciary assets while, in the case of discretionary trusts, 
the guidance directs that the disclosure should be limited to distributions made in the 
relevant year (this extract has been taken from the draft CD Guidance on FATCA and 
the United Kingdom IGAs issued on 31 January 2014):4

The total value of the assets of the trust must be consistent with that used by the trustees for 
valuation purposes and should be based on a recognised accounting standard. Listed securities 
should be valued at the appropriate market. The Equity Interest attributable to the settlor of 
any settlor interested trust is the whole value of the trust. Where a settlor is excluded from the 
trust, the Equity Interest can be considered to be nil but will still be a Financial Account and 
hence reportable.
 The Equity Interest of a  beneficiary that is entitled to mandatory distributions (directly or 
indirectly) from a  trust will be the net present value of amounts payable in the future and 
should be measured on a recognised actuarial basis. It is recognised that this may be difficult and 
expensive to calculate in which case it is permitted to use the accounting net asset value of the 
assets in which the beneficiary has an interest.
 For a  discretionary trust, the Equity Interest attributable to a  beneficiary in receipt of 
a distribution will be the amount of the distribution made in the relevant reporting year.

The strongly contrasting nature of the level of disclosure required here may cause 
families and their advisers to reflect carefully on the merits of continuing with fixed 
interest structures.

As a separate matter, it is notable that settlor‑interested structures are similarly 
ones where full disclosure of capital values on an annual basis will be required. It may 
be that in this environment settlors may choose to ring‑fence their interests to a smaller 
portion of overall value on the basis that their personal financial needs will not require 
them to have access to the entire capital value of an ongoing structure.

Profile of fiduciaries
An inevitable consequence of the new rules for trusts will be a requirement to give greater 
disclosure about fiduciaries involved. This is implicit in the Financial Action Task Force  
guidance on fiduciary holding structures (see recommendation 25).5 Where those acting, 
in particular, as protectors are required to provide information to authorities, families 
may wish to reflect on the merits of involving family friends or indeed close relatives 
in this capacity given that, in some cases, the inference that will be drawn by revenue 
authorities will be less positive than in circumstances where an independent third party 
is serving in this specific role.

4 www.gov.gg/CHttpHandler.ashx?id=86124&p=0.
5 www.fatf‑gafi.org/media/fatf/documents/recommendations/pdfs/FATF_Recommendations.

pdf.
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It will be interesting to see what will happen if the only nexus between a fiduciary 
holding structure and another jurisdiction is a resident protector with no other role. Will 
the protector’s status be required to be reported on an otherwise nil return?

Tax transparent entities
Another possible consequence of the changes might be to favour structures that have 
legal substance but are accepted by authorities as tax transparent. In particular, the use 
of partnership entities may become more popular because of their ability to insulate 
fiduciaries from certain legal risks that arise from the direct ownership of assets in 
the same way as corporate entities, without generating the additional complexity of 
further ‘layers’.

Public registers
In a European Union context, there is significant political support for certain information 
on trusts to be made public.6 This has been linked to initiatives in the United Kingdom 
to make public beneficial owners of companies.7 There are strong arguments that can be 
made to oppose trust registers, not least in the context of exposing vulnerable individuals 
to risk if the existence of trusts in which they are named beneficiaries falls into the public 
domain. What is clear though is that the imminent arrival of automatic exchange of 
information on a global basis under CRS and FATCA will mean that the information 
relevant to trusts and similar entities will be available to tax and regulatory authorities, 
which will have the capacity to create registers of their own. Thus the only open issue 
that remains is whether such information is confidential and only available to competent 
authorities or whether some will be placed in the public domain.

In summary, we are on the threshold of a  new environment that is bound to 
generate a significant amount of change. Clients will be looking to us as advisers to do 
our best to help them plan effectively in this new environment.

John Riches
RMW Law LLP
London
September 2014

6 www.europarl.europa.eu/news/en/news‑room/content/20140307IPR38110/html/Parliament‑
toughens‑up‑anti‑money‑laundering‑rules.

7 www.gov.uk/government/uploads/system/uploads/attachment_data/file/304297/bis‑14‑672‑
transparency‑and‑trust‑consultation‑response.pdf.
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Chapter 34

UKRAINE

Alina Plyushch and Dmytro Riabikin1

I INTRODUCTION

Ukraine is the largest country wholly situated in Europe with approximately 600,000 
square kilometres and a  population of about 45 million. However, it is still largely 
considered terra incognita for foreign investors. The country has experienced several 
political crises since it gained independence from the USSR in 1991. The most recent crisis 
was initially caused by the refusal of the then Ukrainian president Viktor Yanukovych to 
sign the Association Agreement with the EU in November 2013. Since then the country 
has experienced considerable civil unrest, which caused the regime change in February 
2014, led to foreign interference in the Crimea and gave rise to separatism movements 
in the eastern Ukrainian regions of Donetsk and Luhansk. This social upheaval continues 
to produce substantial negative effects on the country’s economy.

The new pro-European government and the newly elected Ukrainian president, 
Petro Poroshenko, have announced significant reforms designed to fight corruption and 
introduce a favourable regulatory environment for economic growth. On 27 June 2014 
President Poroshenko signed the Association Agreement with the EU, which is likely to 
be ratified by the end of 2014. Pursuant to the Association Agreement the government 
is introducing legislation to harmonise Ukrainian legislation with that of the EU. 
Implementation of the Association Agreement should create new opportunities both for 
Ukrainian business in Europe and for foreign investors in Ukraine.

Private Ukrainian business is only slightly more than 20 years old, which means 
that the majority of Ukrainian entrepreneurs are the country’s first generation of 
businessmen, who were focused on creating wealth and paid little attention to structuring 
and managing wealth and succession. Having created considerable wealth, Ukrainian 

1 Alina Plyushch is a counsel and Dmytro Riabikin is an attorney at Sayenko Kharenko.
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business is gradually being forced to search for effective wealth protection and wealth 
management mechanisms.

In recent years Ukrainian private businesses demonstrated a growing interest in 
private wealth management advice and services. The Ukrainian business environment 
makes wealth preservation and protection a number-one priority. The structures most 
commonly used by Ukrainian businessmen for wealth holding and management utilise 
Cypriot, British Virgin Islands and a  variety of Caribbean-registered companies with 
nominee shareholders. Such structures have proved to be ineffective for long-term wealth 
protection, management and succession purposes, the principal requirements of which 
are: (1) to establish transparent and effective ownership and management structures for 
the business; (2) to optimise taxation at the intra-group level while performing intra-
group distributions such as payment of dividends, interest and royalties; (3) to protect 
the interests of the beneficial owners; (4) to preserve the succession of the business by 
the successors chosen by the current generation of businessmen; and (5) to protect the 
business from corporate raids and other external interference and pressure.

Ukrainian legislation does not provide an effective regulatory framework for the 
preservation and protection of private wealth. This is one of the factors driving private 
wealth out of Ukraine. Wealthy Ukrainian individuals prefer to structure their private 
capital through transborder holding and trust structures headquartered outside Ukraine. 
The holding structures utilising trusts or foundations have proved to be a reliable option 
to achieve these goals, secure succession and effectively manage created wealth.

II TAX

Taxation of individuals in Ukraine depends on tax-residence status, source and type 
of income.

i Tax residency

The Tax Code of Ukraine (the Tax Code) provides the following residency test to 
determine the individual’s tax residency:
a an individual who has a  permanent residence in Ukraine is a  tax resident 

of Ukraine;
b if an individual has a  permanent residence in more than one state, such an 

individual will be deemed a  tax resident in the state with which he or she has 
closer personal or economic ties (e.g., centre of vital interests);

c if it is impossible to determine residence from either of the preceding tests, an 
individual is deemed to be a tax resident if he or she is present in Ukraine for at 
least 183 days cumulatively within the calendar year (including days of arrival and 
departure); and

d an individual who is a Ukrainian citizen is a tax resident of Ukraine.

Registration of an individual as a self-employed person in Ukraine is also a sufficient basis 
for identifying an individual as a Ukrainian tax resident. In addition an individual may 
voluntarily accept to become a tax resident in Ukraine in accordance with the procedures 
set out in the Tax Code.
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Despite all of the above tests, in practice the main criterion to determine 
tax-residence status most often applied by Ukrainian tax authorities is the number of 
days spent by an individual in Ukraine within the calendar year.

For the purposes of the Tax Code, any person who fails to qualify as a Ukrainian 
tax resident is considered to be a non-resident of Ukraine.

ii Source of income

Tax residents of Ukraine are taxed on their aggregate worldwide income. Non-residents 
are taxed on Ukrainian-source income only. Non-resident individuals are not eligible for 
certain deductions and exemptions available to residents for personal taxation purposes.

iii Types of taxable personal income

The Tax Code recognises both monetary and non-monetary personal income.
The Tax Code provides for the following taxable types of personal income 

(irrespective of residency): income from employment, interest and dividend income, 
gifts, inheritance, investment income, insurance payments, rental income, fringe 
benefits, amounts of received punitive damages and written-off payment obligations to 
third parties.

In addition, the Tax Code specifically excludes a number of items from the taxable 
income of both residents and non-residents. For example, individuals are exempt from 
tax on the following types of employment income:
a amounts paid by employers to cover medical assistance to employees, subject to 

certain limitations;
b a unified social tax payable by Ukrainian employers on top of an employee’s wage;
c amounts paid by employers to Ukrainian educational institutions to cover 

educational costs for training of their employees with respect to the business 
activities of the employer, subject to certain limitations; and

d company contributions made to service providers under long-life insurance 
contracts and non-state pension contracts for the employees’ benefit, subject to 
certain limitations stipulated in the Tax Code.

Certain categories of low-income taxpayers are entitled to reduce their respective incomes 
by an amount of the ‘social tax benefit’.

The Tax Code prescribes that taxes paid by a resident taxpayer outside Ukraine 
may be taken as credits against taxes to be paid in Ukraine, provided that the taxpayer 
submits a written confirmation from the foreign tax authority acknowledging that the 
foreign taxes have in fact been paid. However, the total of such foreign tax credits may 
not exceed the amount of the personal income tax (PIT) to be paid in Ukraine.

iv Rates

Both tax residents and non-residents are taxable at the same tax rates of 15 per cent or 
17 per cent that apply to the income from employment. The 15 per cent tax rate applies 
to monthly income not exceeding 10 minimum wages as of 1 January of the reporting 
(calendar) year (for 2014 this threshold amounts to 12,180 hryvnias). The monthly 
income exceeding this amount is taxable at the 17 per cent rate.
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Income derived from disposal of real estate is taxed at the rate of zero per cent or 
5 per cent depending on:
a the type of property;
b the frequency of disposals; and
c the duration of ownership of such property.

As Ukraine recovers from recent political events, the Ukrainian parliament and the 
government have been forced to take decisions to boost the economy and create an 
attractive regulatory regime for foreign investors.

In this context the Law of Ukraine on Amendments to the Tax Code and Several 
Other Legislative Acts Regarding Passive Income (the Passive Income Tax Law), which 
introduces notable amendments to the Tax Code, was adopted on 4 July 2014 by the 
Ukrainian parliament in the second reading and as a whole.

The Passive Income Tax Law provides for the following amendments:
a the passive income of individuals in the form of interest (in particular, on bank 

deposits) is subject to the PIT at the rate of 15 per cent;
b the passive income of individuals in the form of royalties and capital gains 

(investment income) is subject to the PIT at the rate of 15 per cent or 17 per cent 
(as described above);

c the passive income of individuals in the form of dividends is subject to the PIT at 
the rate of 5 per cent;

d the passive income of individuals in any other form is subject to the PIT at the 
rate of 15 per cent; and

e the PIT rate applicable to wages and other types of income should remain the 
same (i.e., 15 per cent or 17 per cent).

Under the Passive Income Tax Law the banks and other credit institutions shall withhold 
the PIT from accrued interest and remit it to the budget at the moment of the actual 
payment of such interest to an individual.

Currently the legislature is seeking new approaches to the stabilisation of the 
Ukrainian economy. The reformation of personal taxation currently remains at the centre 
of political debates and further legislative changes may be expected in the near future.

v Gift and succession taxes

Gifts and inheritance are taxable income and both are subject to the PIT at rates of 
zero per cent, 5 per cent or 15 per cent (17 per cent). The exact applicable rate depends 
on the residency status of the giver or the testator and on the degree of relation between 
the giver or the testator and the recipient or the heir.

Inheritance (real estate, chattels, securities, corporate rights, etc.) and gifts are 
taxable at the following rates:
a a zero per cent rate applies to the income received in the form of:

• assets received by the heirs, legatees or donees of the first degree of kinship 
(i.e., parents, spouse, parents of spouse, children or adopted children);

• immoveable and moveable property, negotiable instruments received by 
a disabled individual of the first category or an orphaned child;
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• immoveable and moveable property received by a disabled child; and
• cash in deposit accounts at the former USSR savings bank and state 

insurance institutions, as well as funds invested into the former USSR 
governmental securities;

b a 5  per  cent rate applies if the recipient is a  resident not qualified as a  close 
relative; and

c a 15 per cent or 17 per cent rate (as described above) applies if the recipient (not 
a relative) is a non-resident, but the testator was a resident (or vice versa).

Tax residents have to pay income tax on inheritance or gifts irrespective of the location 
of the acquired assets.

There is no net wealth tax in Ukraine; however, amendments to the tax law 
introducing a net wealth tax are currently being considered.

vi Issues relating to cross-border structuring

Ukraine has a wide network of double taxation treaties with approximately 70 countries; 
meanwhile there are double taxation treaties with such countries as Malta, Ireland and 
Luxembourg pending ratification. The majority of Ukrainian double taxation treaties 
are based on the OECD Model Tax Convention. Double taxation treaties entered into 
by Ukraine depend on the bilateral business and trading relations with the respective 
foreign states.

The new double taxation treaty between Cyprus and Ukraine, which entered into 
force on 1 January 2014, introduced the new withholding tax rates for dividends, royalties 
and interest paid by Ukrainian companies to parent Cypriot companies (a  structure 
commonly used in holding structures by Ukrainian businessmen). In particular, the new 
treaty provides for a 5 per cent rate of withholding tax on dividends (while the earlier 
double taxation treaty provided for zero per cent rate) paid to parent companies that 
hold at least 20 per cent of the capital of the paying company. The new double taxation 
treaty has caused Ukrainian business to look for alternative cross-border structures.

Currently Ukrainian private business interests focus on other jurisdictions, such 
as the Netherlands, Estonia, Hungary and Latvia, because of the favourable provisions 
of the respective double taxation treaties between Ukraine and these countries. 
Furthermore, the Ukrainian government has announced that double taxation treaties 
with Malta and Ireland, providing favourable tax rates, shall be ratified shortly. Meanwhile 
Cyprus continues to be an attractive cross-border structuring option for the majority 
of Ukrainian entrepreneurs using foreign companies in taxation planning and private 
wealth protection and preservation.

As a  result, while Cyprus will remain a  popular jurisdiction for cross-border 
structures, the interest in structuring through the Netherlands, Estonia, Hungary, Malta 
and other EU jurisdictions with favourable tax regimes for holding and operational 
companies will continue to grow among Ukrainian businessmen for the foreseeable future.
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III SUCCESSION

Rules governing succession are incorporated in the Sixth Book (Chapter) of the Civil 
Code of Ukraine (the Civil Code). Conflict of law issues arising out of and connected 
with succession are set forth in the Conflict of Laws Act of Ukraine (the Act). Useful 
guidelines on application of the succession legislation are outlined in the Letter of the 
High Special Court of Ukraine on Civil and Criminal Cases on ‘Court practice in 
succession cases’ dated 16 May 2013.

Following Roman civil law traditions, succession in Ukraine is regulated either 
by way of a testament or pursuant to provisions of the Civil Code (succession by law).

A testator’s estate is defined as all testator’s rights and liabilities remaining in force 
after his or her death.

The death of the testator triggers probation. Within six months after the 
commencement of the probation the heirs may either execute or renounce their rights 
to succession.

Transfer of title to heirs is effected on the basis of a certificate of inheritance issued 
by a notary upon expiration of the six-month probation period. Issuance of a certificate 
is obligatory for immoveable property, while for moveable property it is optional (though 
highly recommended).

Amendments to the Civil Code in 2013 led to cancellation of the obligatory 
separate registration of an immoveable property acquired by succession with special 
authority. Now registration is performed by a notary on issue of a succession certificate 
and the heirs acquire ownership title to immoveable property directly after acceptance of 
a certificate from a notary.

Protection of the testator’s estate, distribution of its shares, execution of the last 
will is performed by a notary and, when applicable, by an executor of the will appointed 
by the testator.

i Succession by law

Succession by law arises if a testator leaves no valid will and testament. The heirs have the 
right to challenge the will. Succession by law rules will apply if the challenge is successful. 
The heirs by will can also renounce succession, in which case succession by law shall 
also apply.

There are several ‘orders’ of succession. The testator’s estate is distributed among 
the heirs of each order (i.e., the heirs of each order exclude members of the next orders). 
If there are heirs of the first order, heirs of the second and any subsequent order will not 
receive any share of the testator’s estate. This order of succession may be changed upon 
written and notarised agreement between the heirs when such an agreement does not 
infringe rights of the heirs that are not parties thereto.

The principle of representation applies (i.e., in the case of the death of an heir of 
the first order (e.g., the testator’s son or daughter), his or her heirs will have the right to 
his or her share of inheritance).

The Civil Code provides that only individuals may inherit by law. The right to 
succession may be executed by an heir upon provision of evidence of his or her relations 
with the testator (e.g., birth or marriage certificate). The heirs of the same order inherit 
the testator’s estate in equal shares; however, they may enter into a separate agreement 
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and decide upon distribution of the testator’s estate among themselves. Under the Civil 
Code there are the following orders of succession:
a first order: testator’s children (born both in and out of marriage), spouse 

and parents;
b second order: testator’s brothers and sisters and both paternal and 

maternal grandparents;
c third order: testator’s aunt and uncle;
d fourth order: individuals who lived as a part of testator’s family for at least five 

years before his or her death; and
e fifth order: other relatives of the testator up to the sixth degree of kinship.

ii Succession by will

The Civil Code sets out strict requirements for the form of the will. It shall be made in 
writing by a testator with a statement of the date and place of notarisation. The testator 
may define as the heirs both individuals and legal entities. Only adult persons of full legal 
capacity may execute a will (being of the age of 18, in certain cases 16, and older and in 
proper mental condition).

A testator may set out in a will any additional bequests in favour of any designated 
person (e.g., right to abode in the inherited real property). The testator may also 
determine certain preconditions or conditions for his or her heirs to satisfy to receive 
the right to inheritance (e.g., residence in certain place, certain age etc.). However, such 
preconditions shall not contradict the law or principles of public order.

A document executed in breach of will execution rules set out in the Civil Code 
or by a person lacking full legal capacity is deemed void ab initio.

A will is deemed void when there is an evidence that the testator has executed the 
purported will either by coercion or as a result of fraud. Upon a claim by the interested 
person such a will may be declared void by the judgment of the court.

Spouses may draft a  combined will. Apart from the will, a  testator may also 
conclude a  succession agreement under which an acquirer obliges to undertake 
certain actions prescribed by an alienator (testator) in return for ownership rights to 
the testator’s estate.

iii Mandatory succession

Testator’s right to choose heirs is limited by the provisions of Section 1241 of the Civil 
Code, which guarantee that underage or disabled children, spouse and parents shall in 
any case inherit at least half of the portion they would have received in the absence of the 
will. Under Ukrainian law a definition of a ‘disabled person’ covers both persons with 
disabilities and retired persons (i.e., older than 60 years).

In 2014 the Constitutional Court of Ukraine issued an official interpretation 
of Section 1241 of the Civil Code. Prior to the opinion, discrepancies occurred in an 
interpretation of the term ‘disabled grown-up children’ in civil court; the Constitutional 
Court with reference to the applicable legislation and the Constitution highlighted that 
persons with disabilities of stage I, II and III are all covered by the definition of a ‘disabled 
grown-up children’.
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iv Conflict of law issues

As a general rule succession is governed by the law of the country of the last residence of 
the testator (i.e., if a citizen of Slovakia resides and dies in Ukraine, the applicable law is 
that of Ukraine). However, if a testator executes a will, he or she can make a choice of his 
lex patriae, (e.g., in the case of a Slovakian testator, the law of Slovakia).

There are, however, certain overriding provisions of lex specialis. The form of 
the act shall correspond to the requirements of the law of the place (country) of the 
testator’s death. However, the will may not be declared void on the basis of error in 
form if it corresponds to whichever law is applicable: the law of the country where the 
testator’s immoveable property is situated, the lex patriae, the law of the country of the 
last residence, or the law of the country where the will was executed.

Passing of ownership rights to immoveable property shall be governed by the law 
of the state where such immoveable property is situated.

v Matrimonial rules

In 2013–2014 there were no substantial amendments to the Family Code of Ukraine 
(the  Family Code), the act governing matrimonial relations. Same-sex marriages are 
not recognised by the Family Code and their official recognition is unlikely in the 
foreseeable future.

The Family Code provides for a condominium regime of the spouses’ property with 
certain exclusions (e.g., personal belongings, property acquired before the marriage, etc.). 
This regime can be changed by way of a prenuptial agreement. Prenuptial, maintenance 
and alimony agreements shall be executed in writing and notarised. However, the case 
law regarding such agreements is rather sparse. Difficulties may arise in the case of alien 
spouses, and with conflict of law issues.

IV WEALTH STRUCTURING AND REGULATION

i General overview of private wealth regulation

Ukrainian corporate legislation provides for the following forms of legal entities: 
a  public joint stock company, a  private joint stock company, a  limited liability 
company, an additional liability company, a  full liability company, a  partnership 
en commandite. However none of the said forms is specifically designed for private wealth 
management purposes.

Furthermore, trusts and foundations are generally not recognised in Ukraine. 
However, Ukrainian legislation in recent years, especially in the sphere of tax law, has 
introduced the concept of the ‘beneficial owner’. Section 103.3 of the Tax Code provides 
for a definition of a beneficial owner in the course of the application of the provisions of 
double taxation treaties by Ukrainian companies. A ‘beneficial (actual) recipient (owner)’ 
of income for the purposes of the application of the reduced tax rate with respect to 
dividends, royalties and interest from the sources in Ukraine shall be a person who is 
entitled to receive such income. At the same time the person who is acting as an agent, 
nominal holder (nominal owner) or an intermediary with respect to such income is not 
considered to be a beneficial owner for Ukrainian tax law purposes.
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ii Trusts in Ukrainian competition law

The foreign trust industry professionals (trustees, secretaries, administrators, etc.) 
working with Ukrainian businessmen are quite often unaware of the existing competition 
law requirements in Ukraine, whereby some of their actions may qualify as triggering 
a  requirement to obtain a  preliminary approval of the Antimonopoly Committee of 
Ukraine (the AMC) for the transfer of assets to trusts or foundations.

The Law of Ukraine on Protection of Economic Competition (the Competition 
Law) provides that certain actions of bodies corporate may constitute a ‘concentration’, 
which under specific circumstances may require the prior approval of the AMC. Among 
other definitions, a  concentration according to the Competition Law takes place in 
cases of:
a acquisition of control directly or through other entities by one or more 

undertakings over one or more undertakings or their parts, in particular by:
• direct or indirect (through other entities) purchase, other forms of acquisition 

of title to the assets forming an integral property complex or structural 
subdivision of the undertaking, gaining control over management, lease, 
concession or acquisition of the right to use the assets forming an integral 
property complex or structural subdivision of the undertaking including 
but not limited to acquisition of the assets of an undertaking in the process 
of liquidation; and

• appointment or election as a chairman or a deputy chairman of the supervisory 
board, the executive (management) board or any other supervising or executive 
body of the undertaking of a person who already occupies one or more of the 
listed positions in another business entity, or a case when more than one half 
of the members of the supervisory board, the executive (management) board 
or any other supervising or executive body of two or more business entities are 
occupied by the same individuals; or

b direct or indirect (through other entities) purchase, acquisition or gaining in any 
other way ownership or management rights over parts (shares or stakes) of up to 
or exceeding 25 per cent or 50 per cent of votes in the highest management body 
of the undertaking.

A concentration implies a change of control, which is a very similar definition to those 
used in the European merger control regulations.

A concentration requires prior approval of the AMC should all of the following 
thresholds be met by the parties to the concentration (including their related entities):
a the aggregate worldwide asset value or sales turnover for all parties to the 

concentration exceeds €12 million;
b the aggregate worldwide asset value or sales turnover for each of at least two 

parties to the concentration exceeds €1 million; and
c the asset value or sales turnover in Ukraine of at least one party to the concentration 

exceeds €1 million.

Furthermore, the AMC’s approval is required for any concentration should the market 
share of any of the parties to the concentration (including all affiliates of such parties) 
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or combined market share of all parties to the concentration on any product market in 
Ukraine exceed 35 per cent, and the concentration takes place in this or a neighbouring 
product market.

Considering the above it should be noted that a number of actions intended for 
establishing a trust or carrying out a group restructuring by a trustee may be considered 
as creating a concentration, which requires obtaining the prior approval of the AMC.

When a trust has a protector, certain specific powers of such a protector might 
give him or her a negative control over the target assets because of, for example, the 
power to block certain decisions. It may be considered as a concentration. Furthermore 
the appointment of a person who already occupies the same position in another entity as 
a director of a company held in trust may also be considered to result in a concentration.

Moreover, the acquisition or obtaining control over certain assets or shares by 
the beneficial owners as a  result of a change of control over the business may also be 
considered to result in a concentration as defined by the Competition Law. Furthermore, 
one may argue that the further transfer of such assets or shares to the trustee for the 
benefit of another person also constitutes the creation of a concentration.

Considering the extremely low financial thresholds, the local activities of one of 
the parties to the concentration (e.g., a trustee via its related entity, beneficial owner or 
protector) are, in theory, sufficient to trigger the filing requirement. Ukrainian law does 
not provide for an exemption that would apply should one of the parties have no sales 
in Ukraine whatsoever.

Completing a transaction that may result in a concentration without obtaining 
the prior approval of the AMC may lead to a fine being imposed in the amount of up 
to 5 per cent of the gross worldwide income (sales) of the relevant party (usually the 
acquiring party or party that made decision to complete the transaction), including all 
its related entities, for the fiscal year preceding the year in which the fine is imposed.

In practice the fines for breaching competition laws have been reasonably low. 
Most fines for failing to obtain regulatory approval for a concentration that did not affect 
competition in Ukraine have not exceeded €20,000. However, motivated by the view that 
fines should generally be more substantial to have a greater deterrent effect (especially for 
large corporate groups) the AMC has imposed a fine of approximately €60,000 for the 
failure to provide notification of a high-profile IT business transaction (despite the fact 
that the parties cooperated fully with the AMC’s officers and the concentration did not 
affect the competition in Ukraine).

iii Anti-money laundering regime

Ukraine does not have a unified anti-money laundering code, therefore the anti-money 
laundering regime is based on several laws, the main ones of which are the Law of 
Ukraine on Prevention and Counteraction to the Legalisation (Laundering) of Proceeds 
from Criminal Activity or from Terrorism Financing (the Anti-Money Laundering Law) 
and the Criminal Code of Ukraine (the Criminal Code).

Under the Anti-Money Laundering Law the ‘proceeds of a crime’ are considered 
as any economic benefit obtained as a result of the performance of a socially dangerous 
infringement preceding the legalisation (laundering) of such proceeds, which can consist 
of material property or property expressed in rights, including moveable property or real 
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estate and documents confirming the right to such property or an interest therein (the 
proceeds of a crime). Article 209 of the Criminal Code provides for a criminal liability 
for laundering of the proceeds of a crime, which is considered as committing a financial 
operation or a civil transaction with the proceeds of a crime and committing acts aimed 
at concealing or disguising the illicit origin of such proceeds of a crime, source of origin, 
location, movement, as well as acquisition, possession or use of the proceeds of a crime. 
In particular, considering certain circumstances of the committed crime (i.e., the amount 
of the received proceeds of a crime), said actions may lead to an imprisonment of up to 
15 years combined with the confiscation of the proceeds of a crime and the property of 
the liable person, as well as deprivation of the right to perform certain activities or hold 
certain positions for up to three years.

The national anti-money laundering regime includes a  strict dual-level system 
of monitoring of the financial operations performed by residents or non-residents of 
Ukraine. Initial financial monitoring (identification of a client, details of and grounds for 
particular financial operations, etc.) of financial operations is conducted by intermediaries 
defined by the Anti-Money Laundering Law, including: banks; insurance (reinsurance) 
companies; other financial institutions; stock and commodities exchanges; professional 
members of the security market (e.g., broker, dealer); notaries; auditors and individuals 
rendering accounting services; attorneys at law and other persons providing legal services, 
etc. (the Initial Financial Monitoring Performers).

Ukrainian anti-money laundering legislation establishes a wide system of state 
bodies supervising the observance by the Initial Financial Monitoring Performers of the 
financial monitoring requirements (e.g., the National Bank of Ukraine for the banks; the 
Ministry of Justice for the notaries and attorneys at law; the National Commission for 
the State Regulation of Financial Services Markets for the financial institutions; and the 
State Financial Monitoring Service of Ukraine for the other Initial Financial Monitoring 
Performers). Because of the serious financial consequences provided by the Anti-Money 
Laundering Law, the Initial Financial Monitoring Performers pay much attention to the 
initial financial monitoring of the financial operations of their clients.

Ukraine is an observer with the Financial Action Task Force (FATF). In general 
the effective anti-money laundering legislation of Ukraine corresponds to the FATF 
initiatives and Ukrainian state executive bodies, banking and other financial institutions 
are obliged to follow the FATF 40 Recommendations.

V CONCLUSIONS AND OUTLOOK

The development of Ukrainian business requires the introduction of corporate governance 
and private wealth management structures. There is a growing need to introduce these 
structures at the owner level. The age of the first-generation entrepreneurs is also pushing 
them to look into restructuring their businesses to secure their family interests for years 
to come.

A reliable and effective solution to achieving these goals is the creation of 
a cross-border structure with a trust or foundation at the top. Such structuring provides 
for transparent and reliable ownership, a control system for the business, helps to protect 
the interests of the beneficiaries and facilitates the optimisation of group taxation. 
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Furthermore, the structuring of private wealth through trusts and foundations helps to 
procure a reliable system of family wealth management and is a proven way to preserve 
wealth for future generations.

The Ukrainian tax system is still changing and developing rapidly. In December 
2010 a  comprehensive tax reform took place, resulting in the adoption of a  brand 
new Tax Code. Changes and amendments brought in by the Tax Code were aimed at 
incorporating globally accepted tax principles into national legislation and eliminating 
discrepancies between statutory and tax accounting. The Ukrainian concept of an 
individual’s tax residency provided by the Tax Code is similar to that of most double 
taxation treaties. Given the complicated political and economic situation in Ukraine, 
the Passive Income Tax Law implemented important changes to the taxation of the 
passive income of individuals, including interest, dividends, royalties and capital gains 
(investment income).

Ukrainian law covers the main aspects of succession and matrimonial relations, 
and provides for the possibility of entering into agreements to structure such relations 
and to define specific regulation for specific cases. Protection of a testator’s estate is vested 
in notaries, securing it from bad-faith heirs. Adopted mainly at the beginning of the 
2000s, succession and matrimonial legislation has not seen major changes in recent years. 
No updates or amendments are planned by the new Ukrainian government at this stage. 
However, in the process of harmonisation with the acquis communautaire succession and 
matrimonial law may be amended.

Ukraine does not have a single anti-money laundering act and the anti-money 
laundering provisions are set forth in the Anti-Money Laundering Law and the Criminal 
Code. Because of the strict requirements set forth by Ukrainian legislation, the Initial 
Financial Monitoring Performers, such as banks, notaries and attorneys at law etc., are 
quite demanding of their clients while performing financial operations. Furthermore, 
Ukraine is an observer of the FATF and follows the FATF 40 Recommendations.
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