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Ukraine

Ukrainian legislation protecting economic competition was inspired by the laws of the
European Union and is based on the same principles that can be found in many other
European jurisdictions. However, the implementing regulations and practices of the

Antimonopoly Committee of Ukraine (AMC) may differ significantly from those of the other
European competition regulators. 

Competition laws in Ukraine derive from Article 42 of the Constitution of Ukraine, which pro-
vides for the protection of fair competition by the state and prohibits the abuse of monopolistic
position, as well as Chapter three of the Commercial Code of Ukraine. The laws and regulations
implementing these principles address all the key areas of competition law, including: (i) concen-
trations (merger control); (ii) concerted practices (cartels); (iii) abuse of monopoly (dominant)
position; and (iv) unfair competition (including restrictive and discriminatory practices, unautho-
rised use of business reputation and unauthorised collection, dissemination and use of commercial
secrets).

The most recent trend in the policy of the AMC is to shift the attention and resources from
merger control to the illegal behaviour that poses the highest threat to competition in Ukraine and
falls either under cartel regulation or under abuse of dominance. 

Merger control
Ukrainian merger control laws are often criticised for their low financial thresholds, which trigger
the filing obligation and lack of sufficient nexus. In many other respects, Ukrainian merger control
laws are very similar to the EC competition laws. Pursuant to Article 22 of the Law of Ukraine “On
Protection of Economic Competition” (the Competition Law), a concentration takes place in case
of:

• merger of undertakings or absorption of one undertaking by another; 
• acquisition of control directly or through other persons or entities by one or more under-

takings over one or more undertakings or their parts, including by way of acquisition or
lease of assets, combining positions by executive officers and board members, etc.: 

• establishment by two or more undertakings of an undertaking, which will be engaged in
independent business activity during a long period of time; and

• direct or indirect acquisition of ownership or management rights over shares or partici-
pation interest which allow the acquirer to reach or exceed 25% or 50% of votes in the
highest management body of the target undertaking.

At the same time, the Competition Law specifically excludes the following transactions from the
notion of a concentration:

• acquisition of shares or other equity interest in an undertaking by a person whose main
activities are financial or securities transactions, for the purpose of reselling such shares
or other equity interest within one year, provided that such person does not participate
in the managing bodies of the undertaking;

• actions otherwise constituting a concentration, which occur between undertakings con-
nected by a control relationship, provided that such control relationship was initially cre-
ated in compliance with competition laws; 

• establishment of an undertaking by two or more undertakings resulting in coordination
of activities between the founders or between the founders and the new undertaking
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(such actions are treated as concerted prac-
tices); and

• acquisition of control over an undertaking by
insolvency administrator or other state official.

Once the transaction falls under the notion of con-
centration, the parties may be required to seek prior
approval from the AMC in case the following financial
and market thresholds are met:

• the aggregate worldwide asset value or sales
turnover for all parties to the concentration
exceeds €12 million;

• the aggregate worldwide asset value or sales
turnover for each of at least two parties to the
concentration exceeds €1 million; and

• the asset value or sales turnover in Ukraine of
at least one party to the concentration
exceeds €1 million; or

• market share of any of the parties to the con-
centration (including all affiliates of such
party) or combined market share of all par-
ties to the concentration on any product
market in Ukraine exceeds 35%, and the
concentration takes place on this or a neigh-
bouring product market.

Obviously, such low financial thresholds are inade-
quate, especially considering that sales by one party in
Ukraine are sufficient to create the necessary nexus. In
order to remedy the situation, following numerous rec-
ommendations of the International Competition
Network, the Organisation for Economic Competition
Development, as well as pressure from local and inter-
national businesses, the AMC has prepared a draft law
that is supposed to increase the financial thresholds by
four times and introduce a requirement that at least two
of the parties to the concentration should have assets or
sales in Ukraine exceeding €4 million. A filing will also
be required if at least one party has assets or sales in
Ukraine exceeding €50 million. The approval by the
Ukrainian Parliament of such amendments should
allow the AMC to focus its attention on those transac-
tions that are more likely to influence competition in
Ukraine and avoid spending resources to clear transac-
tions that have no impact on any of the Ukrainian mar-
kets whatsoever. 

Failure to obtain the approval of the AMC for a con-
centration may lead to a fine and other negative conse-
quences. Hypothetically, the amount of fines can reach
5% of the annual gross turnover of the group. As a prac-
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tical matter, in the past the fines for failure to obtain an
approval for concentration where the concentration did
not have any negative impact on competition in
Ukraine have been relatively low, up to €20,000.
However, the recent practices show that the AMC has
begun increasing the levels of fines for such violations
by times in order to have a greater deterrent effect, espe-
cially for larger corporate groups. This tendency can be
seen even in foreign-to-foreign transactions, where only
one party has some presence in Ukraine and concentra-
tion does not have any impact on competition in
Ukraine.

Regulating cartels
When regulating cartels and various restrictive prac-
tices, Ukrainian competition law operates with the
notion of concerted practices that are defined as any
agreements between undertakings, any decisions by
associations of undertakings, or any other concerted
practice of undertakings, as well as establishing another
undertaking or association of undertakings for the pur-
pose of coordinating activities of its founders, including
with the newly formed undertaking. 

Those concerted practices that “resulted or may
result in limitation or restriction of competition” are
deemed to be anticompetitive pursuant to the
Competition Law. Examples of anticompetitive con-
certed practices include:

• fixation of prices or other conditions for pur-
chase or sale of goods; 

• limitation of production, product markets,
technical and technological development,
investments or imposing control over them; 

• dividing the markets or sources of supply
based on territorial principles, assortment of
goods, volumes of sales or purchase, identity
of the sellers, buyers or consumers, as well as
other criteria; 

• distorting the results of tenders or actions; 
• removing from the market or limiting access

to the market (or exit from the market) for
other undertakings, including purchasers
and sellers; 

• application of different terms to similar
agreements with other undertakings, which
puts them in unequal competitive position; 

• entering into a contract conditional upon
additional obligations that are not related to
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the subject matter of the contract based
on their substance or customs of fair
trade; 

• substantial limitation of competitive-
ness of other undertakings without an
objective justification.

Anticompetitive concerted practices are pro-
hibited under Ukrainian law, unless an approval is
obtained from the AMC. In order to obtain
approval of the AMC for concerted practices, the
participants have to demonstrate that such con-
certed practices have pro-competitive effects and
will not result in the restriction or limitation of
competition.

Certain concerted practices may be subject to
a block exemption including, for example, if the
combined market share of all of the undertakings
connected by control relationships to the under-
takings engaged in concerted practices on any rel-
evant market does not exceed 5%. If the initial
market share of the parties does not exceed 5%,
but later grows to up to 10%, then AMC approval
must be obtained within two years of the 5%
threshold being exceeded or within one year of the
10% threshold being exceeded. 

In January 2009, the AMC has introduced
another block exemption that applies to horizon-
tal concerted practices implemented in connec-
tion with specialisation of production. It permits
such concerted practices without the approval of
the AMC, if the total combined market share of
their participants does not exceed 25% on any of
the affected markets.

Being engaged in anticompetitive concerted
practice may result in fines by the AMC in the
amount of up to 10 % of the worldwide revenues
of the group of companies. One of the biggest
AMC’s fines for cartel practices was imposed on
two oil traders and amounted to approximately
UAH161 million (approximately €13.5 million).

The applicable competition legislation pro-
vides for a leniency program for cartel practices,
which relieves from any liability the party that was
the first one to notify the AMC of the violation.

Recently, the AMC has proposed a draft 
law that introduces criminal responsibility for
anticompetitive concerted practices related to
price fixing; market division; limitation or cancel-

lation of product manufacturing; and limitation
of sales and distribution of products. It is not cer-
tain whether and when this law will be voted by
the Ukrainian Parliament and will come into
force. At the moment criminal liability exists only
for forcing into anticompetitive concerted prac-
tices by using violence or material harm. 

Abuse of dominance
Pursuant to Article 12 of the Competition Law,
dominance is presumed to arise when the market
share of an undertaking (including all related
undertakings) exceeds 35% of the relevant mar-
ket. An undertaking with a market share of less
than 35% may also be found to hold a dominant
position if it is not subject to substantial compet-
itive constraints (if market shares of other com-
petitors are not significant). An undertaking may
challenge the finding of dominance if it proves
that it is subject to vigorous competition from
other competitors due to, for example, low market
entry barriers. 

The Competition Law also recognises the
notion of collective dominance, which is pre-
sumed to arise upon reaching 50% combined
market share by two or three undertakings and
70% combined market share by four or five
undertakings, provided that there is no competi-
tion between them with respect to certain prod-
ucts or the existing competition is insignificant.

The activities of the undertakings having a
dominant position are subject to stricter regula-
tions under Ukrainian competition laws than the
activities of any other undertakings: the respective
dominant undertakings may not take advantage
of certain exemptions otherwise available. In par-
ticular, dominant undertakings are generally pre-
vented from implementing mergers or any con-
certed practices on the markets in which they are
active. The most common abuses of dominance
arise of the attempts to fix an unreasonably high
price, impose an unrelated obligation or foreclose
the market. 

In April 2009, the AMC imposed the largest
fine in its history amounting to more than
UAH265 million (over €26 million). The fine
was imposed for abuse of dominant position by
several undertakings engaged in sales of aviation

fuel and related services at the Boryspil airport
near the city of Kyiv. In March 2008, the AMC
imposed a fine of UAH175 million (€17.5 mil-
lion) on two producers of sunflower oil for the
abuse of dominant position.

Unfair competition
While the Competition Law prohibits restrictive
or discriminatory practices of undertakings in
general,  the Law of Ukraine “On Protection
Against Unfair Competition” (the Unfair
Practices Law) specifically prohibits such practices
as an unauthorised use of business reputation of
an undertaking, creating obstacles for undertak-
ings in the process of competition, and unautho-
rised collection, dissemination, and use of confi-
dential information.

Restrictive and discriminatory practices
include the following:

• unauthorised use of a commercial
name, trademark or advertising materi-
al;

• distribution of misleading informa-
tion; 

• unauthorised obtaining and use of
commercial secrets;

• unauthorised use of a product of
another producer (under own name);

• copying the appearance of a product of
another producer;

• gaining a competitive advantage as a
result of the violation of competition
laws;

• bribing buyer’s employee with the pur-
pose of obtaining an advantage over
the competitor

The Unfair Practices Law was amended in
2009 to introduce specific rules for distribution of
misleading information. It includes distribution
of incomplete, imprecise, or untrue information
including, but not limited to distribution via
advertisement, presentations, omission of facts,
and inappropriateness of the language, which
have influenced or may influence the intent of
individuals or companies to purchase or sell goods
or services.
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